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NOTICE TO THE READER.

On a number of occasions, the European Parliament has requested that the Commission
should propose ‘measures ‘aiming to safeguard uralism in view of mergers and
acquisitions taking place within the media sectors e questlons ansmg as to the
| nece551ty and timeliness of such possuble actions are both complex and sensmve requmng,
prior to taking a final decision, the wide canvassing of v1ews from interested parties as

well as the initiation of a public debate. To these ends the Commission has decided to

propose this Green paper.

The Green paper analyses the need for action and cons1ders potentxal options. The

Commission has not comrmtted itself to any of these optlons to date and would be willing

to consider others that might arise.

‘In addition to the views of the Eurbpean Parliament and competent national authorities, .
the Commission seeks to receive the opinions of all interested parties and particularly the
- Buropean organisations representing television broadcasters, radio broadcasters,
publishers, journalists, audio-visual creative artists, audio.-visual.’ producers, satellite

distributors, cable distributors and advertisers.

The Commission plans to invite these European trade organisations to a hearing on this

issue in the spring of next year.

Written comments should be submitted before the hearing and mailed to the following

address:
DGIII/E/S - "Media and Data Protection” Unit,
N-9; 6/11

200 ruedelaLoi
B- 1049 Brussels
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SUMMARY

The purpose of the Green Paper is to present an'InI{ia! assessment of the
need for Community action concerning cohcentratEOn in the media
(Tetévision, radio, press) together with the different apbroache§'which the

Commlssion might adopt once It ‘has consulted the parties concerned.

In recent years Par | iament has expressed its concern about this question
én several occasions, in particular in its resolutlons of 15 February 1990
and 16 September 1992, which call on the Commission to propose regulatory

measures so as to restrlct concentratxon in the media and safeguard

pluralism.

in the light of the Community’s objectives and powers, the results of this
jook into the need for action can be summarized as follows:

1. Protection of pluralism as such |is primarily a matter for the
Member States. In working towards Iits objecttves and exeraising its
powers, the Community must, however, ensure that Its own activities and
those for which it has competence do not adversealy affect pluralism. fh
this respect with regard solely to the objectxve of safeguardxng piuralism,

there would not appear to be any nesd for action at Community levni since
national mechanisms for protecting pluratism can be appl:ed to s:tuattons
"with a Community dimensiof. Thus, should a broadcaster established in
another Member State genuinely ciréumvent tegistation on'pluralism, the
Member State of reception could, subject to obéerVing the conditions laid
down in the case law of the Court of Justice, restrict the fres movement of
such broadcasts. Similarly, where a merger decliared to be compatible with
the common market under the Meérger Control Regulation is harmful to
‘pluralism, the Member State would still be ablé‘ to take appropriafé

measures to ensure that pluralism is protected.




2. This capacity of the Member States to safeguard pluralism through a
naflonal regulatory\ framework for mergers may, however, tead to
Interference within the area without frontiers consisting of the Community.
Since the mid-1980s, laws on media owﬁership have been Introducéd and are
developing in divergent ways. Such laws on pluralism, which consist in

particular in Ilimiting maximum holdings in medlia companies and _in
preventing cumuiative contrdl of, or holdings in, sevgral media compan;es
ét once, nmust be distinguished ffom the discriminatory restrlctions which

limit ownership by foreigners and which are therefore incompatible with the

Treaty.

3. Disparities between national measures aiming to safeguard pluralism

may, at least potentially, impact upon the functioning"of this area withou{

frontiers :
— a Member State cdu!dipossib(y restrict the free movement of broadcasts

in the event of genuine circumvention of one of these laws;

— the establishment of media companies in another Member State could be

limited;
- restrictions and distortions of competition are introduced;

- uncertainty in the law, harmful to the competitiveness of companies,

could result from diverging views on what constitutes circumvention;

- such laws limit access to the activities and to the ownership‘of the
media, when access should be facilitated so as to permit the
estabiishment of the single market and secure the competitivensss of

media companies which pluralism requires.

4. The restrictions on ownérship at the root of these effects~are not, as
such, incompatible with Community law. They are not dlscrimihatory and
pursue a public—interest objective associated with freedom of exprassion.

5. Restrictions on media ownership cannot be replaced  just by abplying
general competition law and in particutar, at Community tevel, the Merger
Control Regulation. The latter can prevent mergers which adversely affect

pluralism only in so far'as they also affect competition, which is not

alwavys the case
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6. In the light of thks analysis, there are three different options among
which the Commission may choose and on which the Commission would Ilke to

"know the opinions of the parties concerned:
(i) taking no action; -

(i1) proposing a recommendation to enhance transparency;

(iii) proposing the harmonization of national restrictions on media
ownership by | ‘
(a) a Council Directive, or
(b) a Council regulation, or

(c) a directive or a regulation together with an independent

committiee.

p

Theicbmmission does not currently have a particular preference for, any ons
of these options and leaves open the possibility for other eventual
élternatives, it wishes to know the views of Interested parties on these
options as well as on the gquestions posed in this Green paper ﬁhichvars

summar ised below:

QUESTION 1

The Commission would welcome the views of [nterested partles regarding the

— any cases where the Community dimension of media act/vity has meant that
restrictions on media ownership I[mposed for the purpose of maintalning
pluralfsm have become I[neffective, for example because they are

clrecumvented or because of transparency problems;

- the existence of restrictions or restrictive effects other than those

Identified above;

— practical .instances where ownership restrictions have actually [ mpeded

the activity of economic operators In the sector;

z
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— the sectors and activities which are especially affected by restrictions
on ownership (for example, Is the press‘subjecf to restrictive effects not

only. In respect of multimedia aspects but- also In respect of monomed|a
aspects?).

QUESTION 2

The Commission wouid welcome the views of Interested parties on whether the
heeds [dentified are of sufficlent Importance, [n the [ight of Community

objectlves; to require action in the media Industry and, If so, when such .

action should be taken.

QUESTION 3

The Commission would welcome the views of Interested parties on the
effectiveness, in the [ight of Community objectives, of action which would

be taken solely at Member State level.

QUESTION 4

The Commlssion would wefcome the views of Interested parties on the content
of a possible harmonization I[nstrument as envisaged above, and in

particular on the two varlants for [ts scope, on the use of the real
audlence as a basis for setting thresholds, on the demarcat/ion of

distribution areas, on any other possible resferences, and on ways of -

defining the concept of controller.

QUESTION §

The Commission would welcome the views of interested parties on the

desirability of action to promote transparency which would be separate from

a harmonization instrument.

QUESTION 6

The Commission would welcome the views of interested parties on the

desirability of setting up a body with competence for media doncentration.



—
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QUESTION 7

AThe Commission would welcome the views of Interested parties on each of

these foresesable options. -
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INTRODUCTI1ON

Beforextaktng up a position on the need for a Community.initiative with
regard to media (Television, radlo, press) concentration, the Commission

wishes to present its initial asseésment and gather contributions from all

interested parties.

The Green Paper is in response.to the requests sxpressed over several years
by Pariiament, in particular in its resolution of 15 February 1990 on media
takeovers and mergers,1 fn which it cailed on the Commission in particular
“to put forward proposals for establiéhing a special legisliative framework

P

on media mergers and takeovers®.

Parliament drew up a fresh resolution, adopted on 16 September 1992, which
-repeats this request@2 This résolution refers to the effects of differing
national laws on the operation of the internal market and calls on the
Commission “to submit, after consultation with the parties concerned, a
proposal for effecti/ve measures to combét or restrict concentration in the

media, if necessary in the form of an anti-concentration directive...".3

The communication from the Commiss?on to the Council and Parliament of
21 February 1990 on audiovisual policy4 states, in the ssction entitled

“Pluralism and mergers”, that:

‘Onvaccount of the importance [t attaches to the objective of maintalning
pluralism, the Commission Is studying this question with a view to a
possible proposal for a directive, whose alm would be to harmonize certain

aspects of natlonal legislation in this fleld”.

1 0J No C 68, 19.3.1980, pp. 137-8.
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in order to respond to Parliament‘s requests and to identify the different
options available, the Green Paper is based on two studies, one fooking
‘into the economic aspects ordersed by the Commission® - and the other

describing the various national iraws in this field (Annex).

5 *Study on pluralism and concentration in media - economic evaiuafion“,
.. Booz-Allen & Hamilton; February 1992; This study will be made available
v +ha Chammicoinn nn ranilecet hvy fay or mail o the followinag address:
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Part One

OQUTLINE OF THE Il SSUE

The -effect of concentration in the media on media pluralism can be

understood only If one first defines what is meant by "pluralism®.

1. THE CONCEPT OF PLURAL ISM

outside the legal context, the concept of pluralism is used in a broad,
general; sense. Thus, reference is sometimes made to pluralism when it
.comes.tovjustifying positive measures in support of freedom of expression
. and diversity of information sources, e.g. aid to the press or distributton
systems. This kind of use |Is encounteréd in the general context vof
measures to assist the media; with its limits difficult to gauge since

pluralism fs easily invoked as soon as a problem involves the media.

Legal analysis provides some clarification, however, even if the term Is
not used In international statutes on basid rights. In national tlegal
systems, the concept of pluralism is not explicitly recognized In
constitutional statutes® but can be found in the rulings of the
constitutional courts of certain Member States (Ffance, Germany énd ftaly),
which treat it as a constitutional princip%éf Other legislative statutes
which refer to pluralism do not define the concept. The variety‘ of
expressions used containing the word *pluralism®” - pluralism of the media, -
pluralism in the media, the pluralist nature of the expression of currénts
of thought and. opinion,7 pluralism of information,8 pluralism of the

press,g plurality of the medial® - shows that there is no common

understanding of the concept.

6 Article 20(3) of the Spanish Constitution refers to "the pluralism of
society®.

7 The French Law of 30 September 1886. . :

8 ltaly, Law of 6 August 1990; Spain, Law of 3 May 1990; Luxembourg, Law
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However, two common features do emerge from a legal analysis of the
European Convention on Human Rights as interpreted by the European Court of

Human Rights and of national laws: ~

-~ the concept of -pluralism serves to limit'the scope of the principie of

freedom of expression;

—~ the purpose of such limitation is to guarantee diversity of information

for the public.

1. The concept of pluralism serves to limit the scops of the principls of

freedom of expression

White .the principle of safeguard}ng pluralism has .constitutional force In
certain Member States, it -does.not as..such constitute a human or basic
right. The link between maintaining pluralism and the principle of freedom
of expression is not such as to make the former a basic right.  Both in
statutes and case—law the link is one of derogation from the pfincip!e of
freedom of gxpression. Like certain obligations rerating to editorial
coﬁtent (morality, impartiality, taste and decency, setc.), the function of
the concept is to limit in certain cases the appllication of the fight to
freedom of expression to a potential beneficiary. Thus, it is possibie In
the name of pluralism to refuse a broadcasting licence or permission for
the taksover of a newspéper, a monolithic corporate structuré, é holding in

a media company, etc.
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The fact that a derogation is involved is brought out both by the Judgments
. of the European Court_of Human Rights -and -the rulings of the supreme courts’

of certain countries.11

I

The European Court of Human Rights (hereinafter, the ECHR)- takes the view
that pluralism is an exception to the principle of freedom of expression,

designed to protect the rights of others (Article 10(2) of the European

Convention -on Human Rights).

In the Groppera decision (28 March 1990), the ECHR links -pluratism to
Article 10(2) of the Convention (which~prqvides for the possibi!fty of
'restrictibn if the measure is prescribed by law, if it relateé to &
legitimate. objective and if it is necessary in a democratic society),
referring to' the legitimate -aim of protecting the rights of ‘‘others
(clause 70). The European Commission on'Human;Rights-had not examined this-
po(nt (it limited itself to 'the examination of the condition “prescribed by
faw"). Howéver, the holders of thesevﬁrights of others™ are not specified:
are they the viewers, who have the right to a diversity of opinions, or are

they other beneficiaries of freedom of expression, who have a right of

access to such means of expression?

11 In particular in France and Germany (see Annex). In the United States
of America too, the Supreme Court has ruied that the right of viewers
takes precedence over the right of broadcasters, and that the diversity
of opinion on the airwaves serves First Amendment values. In Red Lion
Broadcasting v the Federal Communications Commission (FCC) (1969), the
Court made the explicit point, with regard to the First Amendment, that
*it ‘is the right of the viewers and listeners, not the right of
broadcasters, which is paramount" (a concept which is close to the
*rights of others® in the European Convention on Human Rights) and,
since frequencies are limited, "no one has a First Amendment right to a
licence®. In Metro Broadcasting v FCC (27 June 1980), concerning the
FCC’s policy of promoting the racial and ethnic pluralism of programmes
by increasing the diversity of radio broadcasting ownership through
*minority ownership policies™ the Supreme Court ruled that *the
diversity of views and information on the airwaves serves important
First Amendment values*. Lastly, in Post Company National Citizens
Committee for Broadcasting (12 June 1978) concerning a cross—media
ownership rule of the FCC's (radio-TV/daily news in a same community),
the Court held that the rule “did not violate First and Fifth Amendment
rights of newspaper owners”™ As regards the cross—ewnership rule which
it drew up in 1875, the FCC explained that “the premise is that a

. FEEE B e ST SR T SR ST SR S T S F R S
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2. The purpose of such limitation is to guarantse diversity of informaticn

for the public

N
The limit placed on the principle of freedom of expression,'on the grounds
of pluralism, ‘is Justified by the fact that the objective is to ensurs
diversity of information for the public. In the interests of access to
such diversity of views, it hay indeed be necessary, in certain casss, to
limit application of the principle of freedom of expression pecause It
would result in preventing another beneficiary of that freedom from using

'it. Such is thé case, for instance, where there Is a shortage of means of

broadcasting or where access to them is limited.

In accordance with the interpretation placed on the European convention on
Human Rights,12 the “information® whose diversity Is sought must be
understood as a generic term in the- broad sense, I.e. not Just newspapers
or théi news bulletin but all kinds of ideas, all types of p(ogramme.
communicatioh and content.13 Only in supervising the lawfulness of the
restrictidns on freedom of expression may the dif%erences in the naturs of

such information be accounted for. .

12 Askfegards advertising, see in particuiar the Jjudgment of the ECHR of
20 Hovember 1989 in Markt Intern Verlag and Klaus Beerman ¥ Federal

Y I I D DR S ISP .. - R S 5 § o
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Diversity of information can be achieved in one of two ways. A media
operator can be asked to provide, In its communication activity, diversity
5.f existing opinions (internal pluralism) or to make several media
avallable to the public, the combination of which represents diversity,
gach mediﬁm being one esiement in that diversity (external pluraliism). In
fhe case . of in_térnal pluralism, the ine_asures adopted relate elther; to the
Internal qrganizafi-on of the media company whose control structure will
haVe to represent the various currents of opinion, or to the editorial
. content of the newspapers or . broadcasts.  In_ the _case of external
b!,ura(lsm,- the measures are directed at organizing relations between the
various media companies so as to ensure a degree of autonomy between them
(antl—-concentration measures are part of these). Similar to this type of
mgasure are - thosé which are 'ajmed at facilitating access .to media
aétivities, 4fo‘r instance by ‘ihcreasing the number .of broadcasting 1licences
(TV or radio). available on a parti‘cular territory and thus making. it

- possible to increase the number of media available to the public.

CONCLUSION

The concept of pluralism can be defined both in terms of its function and
in terms of its objective: It [s a legal concept whose pburpose s to iiamit
in certain cases the scope of the principle of freedom of expression with a
view to guaranteeing diversity of Information for the public. [In this
report, the term “pluralism”™ will be used_to mean the objective, that Is

“diversity of [ nforiat fon” In the broad sense.

[1. PLURALISM AND CONCENTRATION

Mergers in the media industry do not have, in themselves, a positive or a

'negative effect on pluralism. Such an effect can only be measured by

reference to a general environment comprising the public concerned and the

diversity of information offered to that public at a given placs.
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Depending on its impact on that environment, the merger may havg a positivs
or negative effect on pluralism. The effect will be positive If the
diversity of information offered to the public is increased, e.g. If the
merger makes it possible to extend the geographical area served, or Is
preserved when It would diminish (if the merger prevents the disappearance
of a media operator). On the other hénd, ihe effect will be negative if
the diversify of Information offered to the public is reduced (if 2 merger
leads to the disappearance of titles or channels). ©One and the same
operation could have both consequences, -depending on:the public concerned:
thus, the public in a media operator’s new broadcasting or circulation area
Will take a positive view of a merger even though it restricts the choice
of the public in the original broadcasting or circulation area covered by

the media operators which were the subject of the merger.

To determine how far concentration may create_problems of pluralism it is
therefore necessary to define what is meant by diversity in the choice of

information offered to the public at a particular place.

Diversity of information. Diversity can be assessed " in many ways:

according to‘ the editorial content of the broadcasts or the press,
according to the number of channels or titles, and according to the number
of medxa controilers or owners. Theée three methods vary in ‘importance.
Diversity of content is the most logical criterion but it is also difficult
to apply given the complexity of the analysis which it requires14 and its
subjectivity. The number of channels or titiéslis easf!y measurable as a
criterion but not very significant as regards diversity of editorial
content, which may remain weak and virtually controiled -by a -singls
operator. Nor does the criterion of the number of media controllers
reflect editorfal content, but it is a hore sensitive indicator than the
previous onse since it !éys stress on autonomy'and structural independence
among contfollers; which, without being able to guarantee it, constitutes a

‘minimum condition of the diversity of choice offered té the public.

14 It would indeed be necessary to take account of all the editforial
characteristics of the medium in guestion (such as type of medium, type
of programme or column, editorial opinions, frequency and duration of

T, e e s sy i b emmm ot Rar YhAa O A~AAnSUIMADr
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Control of a collection of media by a single person, even If the objective
is only commercial, has the potential effect of making the spreading of
ideas dependent on acceptance by a single person and of restricting
alternative means. Whatevér the editorial content or the number of
information carriers, concentration of control of media access in the hands
of a few Is by definition a threat to the diversity of Information.
Conversely, multiplying the number of alternative controllers increases the
probability of diversity of information, even if this is not automatic.
Economically speaking, effective competition among controllers may lead to
qualitative differentiation between the products offered by each of them

énd, hence, favour editorial diversity.

Control. Since it may serve as a criterion for measuring the diversity of

information, the question of control is essential, for it is neéessary to

-know who controls whaf.

The controlier. 1t is not possible simply to use the concept of owner or
ma jority shareholder in a medié company since, under the influence of
anti—concentration rules, there may be several shareholders with the same
proportion of ownership.15 While the notion of coﬁtroller is more
suitable, it may also be .difficult to identify clearly who 1is the

control!er with decisive influence.

Diversity of control. To assess choice in a given area, account must be
taken of the coqsumption of all media, i.e. not Just of each type
(monomedia) but of all types. Consumption of the media indeed shows that
one type may constitute an alternative and a substitute for another: _since
the large majority of individuals (except in Spain, Portugal and Greece)
consumes three types'of media every day — radio, television and the press
(see Table 1) — somebody who Is a reader and captive viewer of the products
of the same controlier. may nevertheless Iisten to radio programmes
broadcast by another “controller. This highlights the problems of
multimedia control, sincerif one controilier dominates the three meaia there

is no longsr any alternative, either within one medium or between types.
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Reference to the public. Logically, everybody to whom the media are

addressed should be taken as a reference (viewer, listener, reader) ih
drder to determine the number of independent media offered to that herson
Ewhere he lives. As this is impossible, it is necessary to focus on ﬁhe
:;notion of consumption area and determine the cﬁoice of media offered in

’;such areas (which may not be precisely delineated or homogeneous) .

CONCLUS 10N

The effects of a media merger on pluralisa must be assessed by reference to
the environment In which It occurs. HMergers can have negative effects on
plural isa, since they can limit the diversity of media controllers, one of
the essent [al cpndltions for the diversity of information offered to the

publfc.
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Part Two

THE LEVEL OF MEDIA CONCENTRATION

The level of concentration can be assessed usnng many different cr!teria
with the analysis then producing divergent results or no figures at all.
To be able to draw on an'economic analysis whlch:addressed the problems cf.

concentration and piuralism, the Commission ordered an economic study (sés

’

above).

. GENERAL

In view of the problems which mergers raise with regard to piuralism in the
media and which have been outlined in Part One, it is necessary to starf 
from the effects of concentration on actual patterns of media COnsumption.

«

(seg Tables | and 11).

For the reasons already given, the study gives a picture of the d!versity

of media ownership by measur ing the audience reached by media controllers‘

in the Member States (see Table 111). Though still imprecise, this method
is appropfiate to the objective of measuring the effect of mergérs on
pluralism, since (it focuses on media consumption ‘and provides én
interesting comparison between Member States. 1t does not use the
criterion of "the number of media carriers (titles, channeis, radio) owned:
.by_a singie controller, which is not és such a sufficient criterion for
assessing the impact on plurarism;‘ In the UnitediKinngm, for instance,
the two'largestﬂnewspaper publ!ishers hold only 2% of titles but account for

58% of circulation (see Table 1V).
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Taking the audience of the two largest controllers in each country, It is

possible to make a comparison between Member States (see also Table V):

* Television; Highest level: P (100%), DK (85%), UK (838%)
Lowest level: (French-speaking) B (59%), D (62%);
* Press. Highest level: [RL (76%), GR (60%), UK (58%)
Lowest level: E (24%), F and D (33%);
* Radio.  Highest level: UK (96%), D (93%), DK (88%)

Lowest level: GR (21%), F (43%), NL (51%).

As regards the number of achis;tions of (minority or majority) holdings

in the media industry, the study shows (Table Vi) that between April 1980
and April 1991 there were 81 déals, 37 of them In the television

broadcasting sector, 33 in production and 20 which were classified as:

“television monomediaé; there were only six mu!timedia'aéquisitions where
therpress moved .into television broadcasting . The latter f}guré is the
same as that for financial investors’ operations in the televiston.

brqadcasting sector.

— Another cﬁaracteristic ié that there weres very few media takeovers by
foreign operators (see Table VII), who most often acquired a minority
intgrest only. The situation, therefore, is one where most large .
coétfollgrs; (see economic study, Tables 4.14 to 4.20) focus their
aqtivit}es on a particular country. As regards television broadcasting,.
Spain_is the only possible exception, where in two of the three new .
éohcessions Canal Plus and Fininvest play an important part. As regards
operators, énly_@qna! Pilus (in E, B and D) and RTL (in. B, D and NL) -have
opted for a more ambitious strategy on foreign markets. This prevalence of
‘_essgntially minority holdings createé a dense, complex web of ownership,
the principal consequence of which is to create a strategy of agreement and
non-aggression rather than dynamic competition. Such:a situation may prove

to be precarious if one of the large groups breaks the status quo.
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11. OBSERVATIONS BY TYPE OF MEDIA

1. Telsvision/radio

- Contrary to what is sometimes maintained, the diversity of controllers
‘ increased between 1980 and 1990 in the television broadcasting Sector
(mostly as a result of new private entrants), sesxcept In Denmark and the

United Kingdom (see Table VIII).

“Public™ controtllers Account for the majority of the audience in most of

the Member States (see Annex |, Table 3.3).

Television: P (100%), DK (93%), NL (76%), IRL (73%), E (71%), D (71%),
Flemish-speaking B (53%),: GR (50%), | (50%), UK (49%),
French—speaking B (47%), F (38%);

Radio: D (83%), . DK'(78%), ‘ French—speaking B (66%)},
Flemish~épeaking B (64%), UK (64%), IRL (82%), P (47%}, NL (42%),
I (38%), F (22%), GR (18%), E (15%) .

— The study shows that. the restrictions on maximum shareholdings which
.exist in certain Member States do not prevent & single group from
exercising a dominant influence. It emphasizes, in this respect, the

importance of the concept of “controlier™ and the difficulty of defining

it.

2. Press

in ~ some countries, only a few groups control a large proportion of
newspaper circulation, the two largest publishers accounting for more than
50% of the circulation figures. In certain specific markets, the market
share of the two largest owners is bigger than their share of total
circulafion (D: Axel Springer Verlag has 32% of the total circulation but
82% of national dailies; E: Comcosa has 12% of the total newspaper

circulation but 77% of the circulation of regional newspapers in the Basque

Country).
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I1i. OPERATORS® STRATEGIES
From the review above, three types of strategy emerge:

. ‘Multimedia developments are dde more to pub!lshérs investing iIn the
audlovisual sector than to audiovisual_companies Investing in publishing.
The interest of publishers in the television~ihdustryfis attributable to
thé latter’s growth prospects and té the va[ué added -which the mulitimedia
represent for advertisers'or the advertising industry and for programme
suppliers (for instance, coverage of events by both press and TV canbe a

decisive advantage when acquiring exclusive rights to sports fixtures).

. Two strategies would appear to emerge .in the televislon‘field: -one is a
strategy of vertical integration, the weakness of independentfproduction

pushing broadcasters into production; the other s a strategy. of:zexpansion

with a view to reaching a certain critical size that can lead either to

expansion at national level (resuiting in monomedia <concentration or

muitimedia activities) or, 1if the national scene is limitéd, to
international expansion (a licence in another Member State or cross—border
broadcasting). For instance, special—interest channels will naturailly ioock

to foreign markets to supplement their domestic *niche” market, which is

necessarily limited.

. The role of institutional investors is considerable, probaBly in part
because of the restrictions on media ownership which limit control aﬁd
shareholdings and which make it necessary to find neutral financial
partners (sleeping partners). Financial investors for their part are

probably interested in the long-term prospects.
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Conclusion,

" The media sector Is characterized by a fairly high level of concentration
compared with other sectors and by a complex web of shareholding and media
‘ow'ne,rshlb ne’tworks)_@ntred around a few large natlonal operators. Although
they often have minority I‘;old‘ings, ‘the latter exercise control over media
) conpanles by forming ail!anm with sleeping partners. Large national
operators generally focus their activities on a particular country and'have_
ainority ho)dlngs, with a Qésslve role, in other countries. However, the
 status quo seems ~lncreaslngl-y fragile given that operators, particularly I(n
the tele\-/ls'lon sector, are forced to expand and become active In'l other

counitries In order to create synergles.
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Part Three

REVIEW OF MEASURES TAKEN
AT NATIONAL LEVEL

The measures taken by Member Statss to promote or safeguard'plurélism take
various forms and have various objecttves. A distinction can be made
between measures which are specifically intended to promote duvers:ty in
the media In view of concentrations and rel/ated measures with a wider
db)ective,r sucﬁ as assistance for the sector (aid for production,
distribution) or journalistic independence; The lat{er are of particuia;
importance for the press sector since they can either facilitate thé
‘activities of media companies or guarantee certain editorial standards but

do not in themselves ensure diversity in the media when mergers occur.

Measures specifically intended to safeguard pluralism may be almed ai
either the content of broadcasts or the ownership structure of thé
companies. The ru!es on programme content app!lcable in the broadcastlng
sector are not intended to restrict mergers but to ensure that there is.a
degree of diversity of information within a particular medium, whether or

not it is the result of a merger.

Finally, a distinction should be made between antl—concentrat!on ruies on
plurallsm and d/scriminatory rules which restrxct access to media ownersh:p
by other Community nationals (still to be found in B, GR, P). The purpose
of these rules, which are in breach of Community faw (Articles 59 and 231
of the EEC Treaty), has no'connection with the objective of safeguarding

pluralism.
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I. SITUATION IN EACH COUNTRY

~ The following tables have been drawn up oﬁ the basis of the study appendsd

and are designed to give an overview!® of the main features of national

laws on company ownership.

16 These tables attempt to describe the main features of the legislative
provisions but display certain inaccuracies inherent in this type of
presentation and due also, in some cases, to the difficulty of .obtalining
or interpreting certain laws.
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1. OVERVIEW

The position regarding national laws on média ownershﬁp'may be summed up as

Ol fows:

1. Aim_of the wmeasures: to regulate écc_:’ess to the capital of media

—:; ng§ n.i: § :§
“There arebfour types of reStrictions on media ownership.
(a) Restrictions on multiple ownership in the samé medium (monomedia)

in order to prevent a situation where a single businessv controls or
influences -several ‘media of the samé category (newspapers, radio,
television) certain na%ional laws‘prohibit the cumilation of radio (D, F;
@R, 1, L) or television (D, E, F, GR, [, UK) broadcasting Iicences,
holdings in other broadcasters ‘(b, E, F, I, P, UK, or circutation in
execass of a certain market share for all daily newspapers (F, 1) or reqdira
that prior consent be obtained before a particulér circﬁtation figure is

exceeded (UK).
{(b) Restriction on multfple ownership across several medta'CmurtimediE)

In order {o prevent the same operator from controlling or rnfkuencing
several media of different ‘tyéeé, éertain national Faws pfrohibit +the
possibility of hév{ng a brcadcasfing'licence or acquiring-ho!d{ngs in'a
broadcasting company if the appiicaﬁt.exceeds a cs?tain press circutation
figure (D, E, F, I, L, NL, UK). These restrictions -also exist befWeén

television and radio in some countries (DK, B Fr. + FI, E, F, |, P, UK).
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{c) Restriction. to a fixed maximum level of the first holding In a

broadcasting company

Some laws restrict the maximum stake of one sharsholder in a television (E,
F,A GR, P, D) or rad?b- (D, GR, P) broadcasting company or prevent an
operator from having a decisive influence (DK). This type of provision
seeks to dilute the tngluence that a majority shareholder could have and 0
promote a diversity of shareholders which could be reflected at the

programming level by a diversity of programme content.

(d) Restriction on heldings in a broadcasting company bebausa of the
nature of the activities of certain licence applicants

Some laws (B Fr., I, NL, P, UK) do noet allow holdings in broadcasting

companies by applicants whose activities could give rise to probiems from
the point of view of diversity of information or editorial independence

¢e.g. political parties).
{a) Measures alming o ensure.transparency

To complement these measures and ensure that they are properly applied,
reguirements regarding the identification of all the operators involved and
of their activities are laid down, to varying extents, n most

Member States.
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2. 1Ivpe of measures: regulations and powers of discretion

The anti-concentration regulations may either fay down maximum [imits or
specific conditions, or establish very broad crlterfa_ which leave
wide-ranging powers of discretion to the authorities responsible for
applying them. The Ilatter type of regulation can be found in Ireland
(press: “common good*; radio: “undue number of radio contracts";
muitimedia: "undue amount of communication media*), in the United Kingdom
(press: "public interest“) and in Denmark (radio/TV: “decisive influence™).
Outside those countries, the regulations lay down fairly specific rules,

even if they leave a not insignificant role to.the authorities responsible

for interpreting them.

Moreover, more specific action on the part of the supervfsory authorities
may in some cases.bg aimed at fihding an ad hoc solution to the question of
the ownership structuré of a company. Fdr‘example, In the United Kingdom,
the IBA and'the ITC (its successor) intervensed in December 1990, following
the BSKkyB merger (which constituted a breach of BSB‘s programme contract),
calling for the setting—up of a speéific decision-making structure
consisting of two fndepeﬁdent directors, one appointed by BSB, and the
other by News International, who will have to be approvéd by ITC and will
have a right of veto in the - "Compliance Committee of the Board"“.
Similariy, when the Hachette group acquired contro! of the French channe!l
"La Cing“, the Conseil Supérieur de I‘Audiovisuel gavé Its accord to ths
capital restructuring -plfan on 23 October 1990 subject to certain
conditions, including an obligation to seek its ‘authorization for any
holding acquired in a radio station and to inform it in advance of any

proposed holidings In companies in the communications sector.
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3. The disparity of the measures: differences in scobe and in the degree of

the restrictions

‘'The legistiative provisions vary to a considerable extent (see table)
particularly as regards the type of restriction (see section 1), the scope
of restrlcticns on media ownership (particularly for the monomadia press or
for the multimedia), the degree of constraint (number of licences or
holdings that may be cumulated, possible percentages), the methods of
app)ylng the restrictions such as the reference basis (av -
satellite/terrestrial (F, UK), general/specialized information programme

(D), national/regional (F,.I, UK) ) or assessment criteria other than the

percentage levels (see section 2 above).

4. Origin of the measures: a recent legislative deve lopment

Laws on media ownership are a fairly recent phenomenon, their adoption
having coincided with the liberalization of the audiovisual sector. This
new generétion of laws can be dated fairly definitely to the second half of
the 80s (86: F; 88: E, GR; 90: |, UK, DK, P; 91: D, B,FR, L) and ls'stili,
expanding (92: NL), with some Member States taking advantage of the
amendments to their'legislation on the audiovisual sector required by the
transposition of the Council Directive 89/552/EEC of 3 October 1988 on the
coérdination of certain provisions laid down by law, regulation or

administrative action in Member States concerning the pursuit of television

broadcasting activities.

in the case of the press, the rules on the muitimedia belong to this same
legislative movement, while thse monomedia provisions specific to it cannot
be attributed to a definite period: UK: 73; IRL: 78 (+ 87); D: 80 (+ 85);

]: 81 (+87, 90), F: 86. This is because there was no “liberalizdtion”

phase in this sector.
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5. Special cases: politicaliy sensitivse laws responding to specific

circumstances

Thess regulatory measures often display the common faature of having been
adopted in a politicé!ly charged context (as .the debates in nat ionad
par l.taments reveal) and having been _concéived in response to national
circumstances of the moment. This cleariy applies, for example, in.the
case of the French, [taltian, United Krngdom or German laws which have been
tailered to the circumstances of the main operators in those countries.
The effect of this political dimension Is to create regulatory frameworks
which are sometimes difficuft/to administer, because of the very delicate
and vulnerable balances which have been achieved, which are not always
attuned to changes in the sector and differ significantry from one another

because each deals with a speéific situation.-

Concliusfon

Since the mid-80s, Member States have adopted a whole range of regulations
restricting ownership of the medis in order to safeguard pluralisa. It is
typical of these restrictions, which $hould not be confused with those
which discriminate agalnst Comsunity nationals, that they differ widely.
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Part Four

ASSESSMENT OF THE NEED FO R ACTI!ION

" The -need - for action..by the Community has to be assessed in the light of
community objectives, the requirements flowing from them and the

principles of subsidiarity and proportionality.

Chapter 1. COMMUNITY OBJECTIVES

The sole objective of safeguarding the pluralism of the media, as such,

neither a  Community objective nor a matter comingv within Community
jurisdiction as lalid down in t{he Treaty of Rome or the‘Tréaty on European
Union. This situation does not, however, affect the other existing
Commgnity objectives and powers. A look therefore needs to be taken at

those Community objectives which might be affected by aquestions of

pluralism._

1. The completion and functioning of the internal market

One objective in this category Iis that of estab!ishiﬁg the internal
market, set out in Article 8a of the EEC Treaty and Artlc!e G § B 3 of the
Tfeaty on European Union, since, in the media sector, it could be affected
bf national regulations brought in to safeguard pluralism of the media.
This aépect - was stressed in the par!iament resoclution of
16 september 1992.17 Moreover, the achievement of this objective could

help to incréase pluralism by providing opportunities for media companies.

17 Resolution on media concentration and diversity of opinions, paragraph
W- “whereas differing national [laws 0N, med/a concentration can
disadvantage the operation of the single market, as this creates the
risk of circumvention of the jaw and distortion of competition between
media companies I{n varlious Wember States as well as different start-up
condi{tions for those embarking on activities In the medla;~
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tl. Industrial policy

~The objective of strengthening the compstitiveness of Community industry
was the subject of a Commission communication of 26 November 1881 on
industrial policy and is expressly laid'down in Articile G § B 3 of the
Treaty on European Unlon. In the case of the audiovisual sector; tﬁis
objective is also referred to in the Commission communication of

21 February 1980 on audiovisual policy.

This objective is affected since the national Eegujatory- framework - for
mergers influences the competitiveness of media companies. Moreover, the
achievement of this objective can also cantributertOApluralism in‘the.medld
by fostering the competitiveness of media companies. In this respect,
Par Liament, in its resolution of .16 September, stressed the importance of
having “an economically viable media sector, permitting -the format [on and
development of a variety of media companies of all. sizes”,18 and -of
facilitating “the formation and develepment -of medi{a companies at European
level so as to promote plurallsm by {[ncreasing the provision. of

information~ .19

18 Paragraph K
18 Paragraph M.
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{11. Audigvisual policy

in its communication on aqdaibvitsuazl policy20 the Commission expressily
stated that “the establishment =\o-f the European audiovisual space c}oeé not
de;r fve merely from its wish to promote the audiovisual industry but also
from -the »i"mpbr'tz.an:ce_ attached .by the Community to the requirements of:a
de‘mo‘cra'tic society, such as, nbta.bly,_-the ~respec.:'c for pluralism in the
media and for freedom of -exp‘r-“ession.' The Community‘s audiovisual policy
seeks therefore, also, to ensure that -the audiovisual sector Iis not
devetoped at the expense of pluralism ...". The objective of implemsnting.
aud:iov isual .policy therefore -ré'qu:i:r.es that pluralism shouitd not be
affected. Parliament focused on this objective of safeguarding pluralism
both in its resolution of . 1§ --‘February 199021 arn‘d' in that rof.

16 September 1992.22

V. Respect of fundamental rights

Respect of fundamental rights is ‘essential to the way in whfch the
Community works. Article F(2) of the Treaty on European Union reaffirmed
the case-law of the Court on fundamental rights in which respect for
fundamental rights forms an in.teg'r.a?i -part of the general principles of Jlaw
which the Court of Justice ensures are respected. The Court has #hus
explicitly ruled that fundamental rights must be protected w.si‘-f‘t]ri:n the
framework of the structure and objectives of the Community.23 -Given the
'clsosé links between the question of protecting pluralism and freedom of
e‘x:p-ressicm,"24 it is, then, an obligation which embraces the three previous

objectives and which determines how they are defined and achiewved.

3

20 COM(90)78 final. _

21 Resolution on media takeovers and mergers, 0J C 68, 19.3.1990; ses
paragraph B: "whereas.restrictions on concentration are essential in the
media sector, not only for economic reasons but also, and above all, as
a means of guarantseing a variety of sources of information and f reedom
of the press". ‘

22 Resolution on media concentration and diversity of opinions,
paragraph C.

23 €ase 11/1970 Internationale Handeisgesellschaft [ECR] 1870 1125.

24 See Part One above.
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Chapter 11. NEEDS IN THE LIGHT OF COMMUNITY OBJECTIVES °

The need'fof action must be assessed in the light of the objectives set out
above. These objectives can be grouped around, firstly, completion of the
internal market (which Iincludss Industrial policy) and, secondly,

audiovisual policy which seeks to ensure that the sector does not dévelop“

at the expenss of pluralism.

The naturs of these objectives differs: those associated withkthe single
market, expressly set out in the Treaty on European Union, Invoive -an
obligation to eliminate obstacles to the establishment or functioning of
the single‘market'and to strengthen the competitiveness of industry In the

Community; the objective linked to the safeguarding of pluralism, which is
not mentioned as such In the Treaty on European Union, requires the
Community to ensure, w/thin the limits of Its powers, that suéh pluralism

is not undermined or. indeed is promoted.

The distinction between these two fypes of objective .does not, however,
mean that they are. hecessari!y conflicting. On the contrary, they may
complement esach other since the single market and industrial policy may

contribute to pluralism by promoting the economic developmenf of the media

sector.

Making this distinction enables us to tackle the two questions that have to

be answered in order to determine what action is needed at Community level:

to what extent do media mergers and the regulatory framework governing

them at national level have negative effects on the functioning of the

single market?

to what extent are there risks to pluralism which could be dealt with at

Community level in the framework of Community objectives and powers?

This second ques{ion will be looked into first, given that it is the one of

most concern to Pariiament.
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Section 1. IDENTIFICATION OF NEEDS IN THE LIGHT OF THE OBJECTIVE OF
PLURALISH -

In order to identify what measures might be needed, the present methods of
limiting the effects of mergers on pluralism have to be assessed to ses

whether they show anY’shortcoangé in terms of the Community framework. It

is not a guestion of assessing in abstracto the qualities of protective
systems but of determining to what extent the Community environment has an

impact on their effectiveness in terms of safeguarding pluralism and could

affect them.

To this end, the two existing levels of action to control mergers wili be
looked at: at national level, competition law and the anti-concentration

rules specific to the media; at Community level, Community compstition law.

Subsection 1. Effectivenass of national safequards’

A distinction has to be made between needs arising from any daficiencies in
a national system for safeguarding pluralism and those arising from the
fact that national systems cannot cover situations with a Community
dimension. In the former case, the deficiencies are attributable to the
choices which have been made by the national authorities themselves,23
whereas in the tlatter, the deficiencies could be due to circumstances
outside the national authorities’ «control. Only the latfer will be

considered here.

25 Thus, the sexample occasionally referred to of the BskyB merger falls’
into the first category, since this merger is not in breach of the UK
system introduced by the Broadcasting Act and -cannot be considered as an
example of the limits of the application of a national law alone. The
recent dispute between Mr Berlusconi and Mr Benedstti also comes into
the first category. o
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The Commission .has not so far come across any obvious case where the
,abplication of natlonal rules alone has not been sufficient to proteét
pluralism because of their purely national scope. However, reference Is
generally made to certain aspects to underline the virtual 1limits -of
nattonal systems set up to safeguard pluralism in ‘the -face of
concentration: the risks of circumvention, the ‘impossibility of controlling

mergers at the national level ahd the problem of transparency.

1. Risks of circumvention

The problem. -lt‘is theoretically possible that a media company would seek
to circumvent the anti-concentration law of one Member State by
establishing itself in another Member State and broadcasting ptrogrammes
from there to an audience inlthe first State. To this end, it could invoke:
the principles of free movement of services and, in the casé of television,
the “Television without frontiers* Directive. For example, a broadcaster
could establish itself iﬁ a country in which there are no
ant i—concentration rules in order to broadcast by sa%éllite to ancther
country in which it would not have obtained a licence, had it requssted
one, because it would have excesded the limit for cumulating !icences.
Although such a -case has never arisen, it is often referred to to underiine
the inadequacies of the protection granted by\rmiional laws. The press
sector Is less affected since fhe restrictions generally rsgulate the

-granting of broadcasting licenses.

Legal assessment. The situation in guestion must be assessed in the light
of the principle of free movement of services laid down in Article 59 of
the Treaty and in Directive 89/552/EEC "Television without frontiers™.
Television broadcasts from another Member State must be regarded as

services normally provided for remuneration within the msaning of the

Treaty.25

26 See “Television without frontiers, Green Paper on the estab!ishment of a
common market in broadcasting, especially by satellite and cable";
COM(84) 300 fina!, part-5, A, |; and Case 352/85 Bond van Adveteerders
et al. 26 April 1988 [ECR] 2085.
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A measure aimed at prevénting the reception or retransmission of a
.broadcast originating from another Member State 'because' it would be in
breach of laws on pluralism would censtituteva restriction on the free
movement of services. 1t is therefore necessary to determine to what
extent a Member State may restrict the free movement of services on grounds
relating to pluralism_ For this purpose, a;dlsthnéttom needs to be made
between a discriminatory restriction, I.e. discrimination against the
person providing the service on the grounds of his natiohality or the fact
that he Is established ifh a Member State other than that in which the
service is provided, and a restriction applied without distinction to peﬁh
nationals and .persons from other Community countries. The measure would be
discr iminatory if, for examp le, it restricted sharehoiddings by
non-nationals or non-residents. The restriction would be applied without
distinction if, for example, the limit on the shareholding applied to both

nationals and foreigners.
§1. Discriminatory restrictions

A Member State may Impose a discriminatory restriction in terms of
nationmality reasons only on onme of the referred to in Article 56 of the
Treaty (public policy, public security or public health) and even then

subject to checks of Its proportionality.27

27 Case 229/83 Leclerc [ECR] 1885, paragraph 30. The Court has aiready had
occasion to rule, in relatien to Article 36 of the Treaty, that “since
it derogates from a fundamental rule of the Treaty, Articie 36 must be

_ interpreted strictly and cannot be sextended to cover obJectives not
expressly enumerated therein®.
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Pluralism could not be invoked as a reason for discrimination, since it-
cannot ‘be associated with any of these three reasoné. . In its Groppera
judgment ,28 the European Court of Human Rights linked pluraiism not to thé-
requirements of public order or public secufity but to reSpect for the:
rights of others, which is not mentioned in Article 56 of the Treaty. As
“the Court of Justice stated In its Jjudgment of 18 June 1981, :"the
limitatidns imposed on  the power of the .Member Stétes to apply the:
provisions referred to in Article 66 and 56 of the Treaty on grounds of .
public order, public security .and public health must .be appraised in the
light of the general principle.;of freedom of expression embodied In
Articte 10 of ths European anyentton on Human R.ights™ (Case 260/89,

paragraph 45). This means that Member States cannot invoke grounds which
would go beyond what is permitted by paragraph 2 of Article 10 and, in this

case, could not therefore invoke public order which was not used by the.

European Court of Human Rights.

§2. Indistincly applied restrictions

in the abéence of any harmonization of laws, a Member State could restrict
a television broadcast from another Member State which would not conform to

its rules on pluralism only if such a restriction is applied without

| distinction and if the following conditions are observed: the restriction
is Jjustified on imperative public interest grounds; fhe requirements which
. the relevant law meets are not already satisfied by the rules imposed on
the provider of the services in his own State;.and the restriction is not
disproportionate to the objective sought (since the measure is likely to

ensure that the objective is achieved and does not go beyond what is

strictiy necessary to that end).

in order to assess whether restrictions which are appiied without
distinction can satisfy these conditions, the measures giving rise to the
“restriction must be divided into those relating to the services themselves

and those applied to the provider of the service.

28 See Part One above.
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A Measures relating to the provider of the service

{a) Restriction

The restriction would consist in applying to a broadcaster from anothéer
Member State‘ the regﬁlations> on media ownership applicable to nétional
broadcasters and preventing the‘fetransmission of its broadcasts since it
does not satisfy the conditions laid down by that legislation. For the
purposes  of measuring the level of concentration, the laws of some
Member States put foreign broadcasters 'Whose broadcasts are received on

their tefritory on a par with national broadcasters.

in Germany, Article 21 of the Treaty of August 1991 concliuded between the
Lander 6n broadcasting in the unified Germany restricts to two the number
of national programmes (of which only one Qeneral or spec?a! interest); it
provides to this end that the other German-language brogrammes from the
sams broadcaster which cah be received in the entire Federal area must be
included in the count. Thus an Austrian broadcaster also broadcasting'ln

Germany,bwithout intending to circumvent German l[egisiation (the programmes
have an "Austrian® content for example), will none the less be counted for
the purposes of monitoring compl!iance with Article 21 and, for exampie,
will not therefore be able to have a second - general channel retransmitted
in Germany (with "German® .content). Should a channe! be ‘invoived whfch
comes under the rules of a Member State and circumvention covered by the
Van Binsbergen Judgment does not occur, this provision might give rise to a

restriction of the freedom to provide services.

In France, Article 41(3) of the Law of 30 September 1986 trsats the
operator of a satellite television channel broadcast from abroad and
normally reéeived in French on French territory fn the same way as a
licence-holder. ‘This rule .couid pdssib!y be: invoked to restrict the
retransmission of such channels where the position of the broadcaster was
incompatible with anti-concentration rules such as those restricting the
maximum shareholding by one person to 50% or - limiting the number of
!icsnces; for satellite channels to téc. Simitarly, the systeh of
agreements set up for the cable retransmission of channels enables the CSA

to impose obliigations to safeguard p!uralfsm.
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In the United Kingdom, the 1990 Broadcasting Act29 subjects persons who
have a satellite television channel broadcast on a fregquency which has not
been allocated by the Umited Kingdom and which according to the ITC is
intended for general recsption in the Unlted Kingdom (even If it is also
intended for recsption edsewhere) to the same restrictions on the ownership
of other channels as those applicable to “non-domestic satellite services".
The channels of the other Member States could therefore be affeéted by the

appl ication of such a provision.

Apart from these cases, it is reasonable to assume that where there is no

specific provision to this effect, the licensing authorities use thseir
discretionary powers to takevaccouht of the applicant‘s position in respect
of concentration. This might go as far as including media holdings and
control in other States even if the media are not broadcast or circulated
in thé territory of tﬁe State granting the licence.30 In this respect, an
imprpvement in the exchange of information on cross-border concentration as
called for by the Council of Europe3! for example could assist such

assessment.

(b) Absence of similar rules in the Member State of origin

This .condition would probably be met in most cases because the laws on this

matter differ and bhecause national laws usually deal only with national

situations.

29 Schedule 2, Part lit, paragraph 6(2).

30 This case does not appear to exist, at least not explicitly, In
anti—concentration laws sihce they refer in most cases either explicitly
to the country (“total print run of newspapers in ltaly", for example)
or to a reference area (local, for example) or, again, to the "natiomal"
character of the channe! or distribution network.

31 Resolution adopted at the third European Ministerial Conference on mass
communications policy, Nicosia, 9 and 10 October 1997.
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(c) imperative reasons of pubilc interest
The objective of safeguarding pluralism may be ons of the imperative

fsasons of public Interest justifying = restrictions applied without

distinction. This may be deduced from the case—law of the Court iIn

Strasbourg on Article 10(2) of the Convent ion for the protection of humam

rights and fundamental freedoms which> includes pluralism among the
legitimate objectives that may Jjustify derogations to: the principle of
freedom of expression containsd in Articke 10(1). Moreover, in the two
judgments of 25 July 199132 the Court of Justice of the European
Communities held that “cu/tural policy mJéHt afford an Ilmperat ive reason: of

publ ic Interest Justifying a restrictfon on the freedom to provide
services. Indeed, the preservation of pluralism which the Netherlands®

pollicy sought Is related to freedom of expression, as upheld by Article 10

of the- Convention for the protection of human rights and fundamental

freedpms'.33

In the case in guestion the Court did not accept the grounds invoked by the
Nether lFands Government not because of the objlsctive pursued but bscause of
the condition eof propcrt&onafﬁtyv34 conversely, this means that the:
objective of saféguarding piural ism may justify non—-discr iminatory
restrictions on the free movement of services as kong as the»meésufes wivich:
seek to achieve that ob}ectfve do not create & dispropor tionate by

restrictive effect.
(d) Proportionaiity of the restriction

In order to be justified, the restrictive measure must be appropriate to
the purpose of achieving the. objective sought

strictly necessary to that end.

32 Judgments of 25.7.91 in Cases 288/89 and 353789, not yet reported.

33 Case 353/89, paragraph 30. The wording used by the Court might be taken
to suggest that it Is more cultural policy than the protection of
pfurafiém-which const itutes the public interest. Yet the next paragraph
removes the ambiguity by stating that the measure in question “"exceeds
its aim of protecting fresedom of expression® (paragraph 3.

34—Sé6 below. ’ :

and not exceed what is

e
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Case~law of the Court of Juétice. The two judgments of 25 July 1881 on the
Dutch law on the media constitute, so far, the only cases examined by the
Court in which pluralism was invoked to justify a restriction. In thess
two Judgments the Court ruled that the condition of proportionality was not
met because one of ths provisions35 subject to compiaint exceeded the

objective sought36 and the other37 ‘was not appropriate to the

objective.38

It iIs not possible to deduce, from this particular cgfe that, a priori, any

restriction on the free movement of services with pluralism as its

objective would be disproportionate and thus unjué}Afied. In this case,

the provisions in question were not specific to the preservation of

pluralism (as on the ownership of the media, for example) butl were rules
on advertising aimed at preserving the non-commercial character of
broadcasters. It was therefore difficult to claim that application of

these provisions was appropriate'to the objective of preserving pluralism.

The case where the restriction consisted in applying a provision specific
to pluralism, such as that restricting ownership of the media, to a
broadcaster from another Member State has not yet been examined by the
Court. Having regard to certain national provisions,39 it is not,

however, impossible. that such a case could one day be brought before the

Court.

35 On the ob!:gatton to use the services of the Bedrijf for the productton
of all, ‘or parti:‘of their radto or- telévision broadcasts.

36 Since piuralism in the audiovisual sector of a Member State cannct in
any way be affected by enabling the various national broadcasting
organizations to call upon the services provided by persons establiished

in other Member States (paragraph 31).
37 The conditions governxng the structure of  broadcasting organxzatxons

established in other Member States.

38 *In order to guarantee pluralism in the audiovisual sector, it is far
from essential for national  legisiation to require broadcasting
organizations established Iin other Member States to conform to the Dutch
mode!{ [...]. For the purpose of guaranteeing the pluralism which it
seeks to preserve the Netherlands Government could properly confine
itself to formulating the internal rufes of its own organizations in an

appropriate manner® (paragraph 42).
39 Sse abovs. '
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Using the yardstick of proportionality, the restrictive effect caused by

the application of nationa! anti-concentration rules to a broadcaster from

another Member State is difficult to Justify.

-~ Proceeding on a case-by-case basis, It will be necessary to assess
whether the restrictive measure Is .appropriate to the objective of
pluralism. For example, this condition would be difficult to satisfy in a
case where a Member State took account of the extent of ownsrship of media
other than those broadcast or cfrcu!ated on "its territbry. A foreign
broadcaster would thus have his holdings~in other Member States taken into
account in any check on whether the limits laid down in the receivinQ‘State
had been exceeded. Aggregating such holdings would rapidly lead to a
situation where reception of’ forefgn' broadcasters was prevented in a
particular State. Such a multiterritorial critérion should be regarded as
unjust-if ied since it is not apéarent how the control cf‘media,in one State

could affect pluralism in another when those media do not operate there.

Similarly, the condition of appropriateness wou ld hot be sétisfied where
the restrictive measure preventing the reception of a broadcast by a
broadcaster established in another Member State -é!se oravented that
‘broadcaster from bréadcasting programmes in the territory in which it is
established or in that of other Member States. In sucﬁ a case the measure
could have the effect of preventing .the broadcaster from contributing to
pluralism in its own country or in others. Application of the national law
is not, theh, an appropriate means of preserving pluralism since it has the

effect of restiricting it in another State.

— It will alsd be necessary, still on a case-by-case basis, to assess

whether the restrictive measufe'doeé;nct exceed what is‘sirict!y necessary.
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This condition would not be easy to meet im a case where a Member State
applied its rules to channeis originating from other Member States which
did not really threaten pluralism because of, for example, a very small
actua! audlience, bscause of the language (or lLanguages) used, or because of
a programme’s content that Is not specifically geared to the generadl
Vpublic. In such a case the measure would not be “objectively necessaryf40
to- achisve the desired objéctive which is not tdAapp$y national legistation-
as such but to preserve pluralism.

ln all these casés, the Member State of origin would actualty be attempting
to give an extra territorial effect to its cenceaf@on of pluralism.
However, ther‘e is no doubt that-the monitor i-:-n'g of proportienality socon
becomes a very dellicate exercise because of the subjective element in the
assessment that it requires and the diffhquty of diétinguishdng it from

cases which could be covered by case—law on circumvention in the strict

" sense of the term.

(e) Case—law on circumvention of lsegislation

In the light of the so-called “van Binébergen“ Judgment,“‘1 the
circumvention of anti—concentration law could, sublect to the conditlons

laid down by the Court being satisfied, Justify a restriction on the frese

movement of services.

‘According to this judgment, the condltlons'necessary for a restriction to
be justified are as follows: the activity in question must be entirely or
principaliy directed towardé the territbry of anothér - Member State
(objective condition), for the purpose of avoiding the professional rules
of conduct which would be applicable in the MWember State of origin
(subjective conﬁition), and the situation comes under the chapter relating

to the right of establishment and not the one on the provision of services.

40 Judgment of 26.2.1881 in Case 180/89 Commission v ltaly, not yet.
reported, paragraph 17. )

41 Case 33/74, [ECR] 1974, 1299, paragraph 13; see also the “co-insurance"
* Judgment in Casse 205/84 [ECR] 1986, 3755, paragraph 220~ ~° -~ —
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The Fegal basis for this casé—LaQ Is not expllcit apart from the fact that
it has to do with the dividing !|ine between the right of estab! ishment  and
freedom to prowvide services.42‘ The basis may lie in the imp&ementatkon.cf
-a genafal pr inciple which woubd prohibit the abuse of a right, but akso -in
tﬁe case—law on the actual definition of what is a service. In the former
case, the basis wouid>be purely Judicial, while in the lLatter it would rest
on. the inapplicability of Article 59 of the Treaty since the situat ion
cotld not be described as a service within the meaning of Article 60 of the
Treaty because the condition relating to its cross-border character would
not be met. In certain instances of c%kcumveniion of leglsiation it wowkd
be possibly necsssary to consider that all the relévanx slements had to be
confined within the same Member State,43 which, as the Court has ruled,44
would prevent the app!icatlon of provisions on the free movement of
services. Such an approach would moreover complement that of the actual
and permanent establishment developed by the Court in its Factartame45
judgment on the right of astabl ishment. However, as the Court has not yet

applied this judgment to a specific case, this question remains open.

42 As is confirmed, firstly, by the last part of paragraph 13 of the
van Binsbergen judgment and, secondly, by the fact that in the same
judgment the Court (contrary to fits practice in subsequent . judgments
refating to Article 59) did not devote a special paragraph to the
question of whether there was indeed a service within the meaning of
Article 60; if this had been the case, it would have been passible to
conclude that the question of circumvention is quite separate from that
of the nature of the activity in question (whether or not It is a
cross—border service).

43 Judgment of 18.3.1992 in Case 52/79 [ECR] 833, paragraph g.

44 idem and Judgment of 26.2.1991 in Case 198/89, Commission v Jtaly, not
yet reported, paragraph 8.

45 Case 221/89, not yet reported; paragraph 20 states that the concept of
establishment, within the meaning of Articles 52 et seq. of the Treaty,

- implies the effective exercise of an economic activity by means of a
fixed establishment xn another Member State for an unspecrf;ed period™.
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The difficulties of interpreting and applying this case—law are clear;“The
objective and subjective conditions give the Court wide- discretionary
powers; particularly the latter which requires the identification of
intent;45 i.e. the actua! motive of the person providing the services. [t
would be necessary, In particutlar, to prove ~that the intention "to
circumvent anti-concentration rules, as such, and not other rules,47 had
played a decisive rote in the choice of location. Moreover, the appraisal'
would have to take account of the fact that an operator may legitimately
attempt to use the opportunities.provided by the single market In +the
Community. Reliance on a sétvofindices will not prevent this control from
being very discretionary in nature.43

B Measures relating to sarvicé&

Compared with the measures relating to the provider of the services (rules
on media ownership), those relating to the services themselves {rules' on
the pbntent of broadcasts), the application of which to broadcasts from
another Member State would give rise to the restriction, raise different
questions. The . "Television without  frontiers"” Directive already
coordinates those areas relating {o the content of broadcasts which, in
accordance with the Dsbauve judgment, could have justified restrictions on

the free movement of tslevision broadcasts.

46 Evsn in a case which would involve ‘identifying the cross—border nature
of the service (and not abuse of a right) since the process of
determining the State in which the "relevant elements” of the. activity
are confined or of: the “effective exercise" (Factortame Judgment,
op cit.) of the latter couid also cover the actual intentions of . the
person providing the servicés.

47 In particular if they do not pursue an objective in the public interest.

48 Apart perhaps from cases. involving a broadcaster whose. audience - was

" entirely In the receiving country, whose programmes Were preparsed in the
receiving country, whosse management bodies were also located there and
which had no other simiiar channeis broadcast to other countries from
the same country of origin. In this case one could dispute the
existence of a cross-border service since all the relevaﬂt elements
would in reality be in one~and “the “same ‘State. "~ ’ A
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The fact that provisions relating to pluralism such as obligations
concerning neutrality, ‘objectlvity, the sharing of air time, political
advertising, the ban on pubiishing or broadcasting opinion polls, etc. do
" not form part of these coordinated areas means that a priori they were not
identified as being likely to give rise In practice to risks of
restrictions on the free retransmission of broadcasts from another

Member State which would have justified their harmonization.

However, this does not mean that these provisions could never Justify
certain restrictions in the Ilight of..Community law. As with measures
‘relating to the provider of the services, the conditicn relating to the
pursuit of a public-interest objective would be met._‘The condition
concerning the absence of a similar rule in the State would also be,mef in
most cases. The requirement that the measure must not be disproportionate
would however make It uniikely that the programmes of a particular channel
wouxg be interrupted.49 cCertain obligations could not reasonably be
impoéed (threatening a ban on retransmission) on a cross-border channel,
such as those requiring the various shades of opinion in society to be
reflected. Moreover, only the particular programming complained of, such
as a political advertising clip regulafly broadcast over a fairly long
period and aimed at a country in which it would .be prohibited, could be the
subject of an interruption.50 It should be stressed that “circumventiohs"
will be more blatant here than In cases invb!iing rules on media
ownership5! and therefore the controil of proportionality should be less

difficult and give rise to fewér conflicts and less legal uncertainty.

49 Article 10 of the Europsan Convention on Human Rights would provide a
very important framework for assessing the need for the restriction.

50 It would still be necessary to prove that this is the least stringent

" measure in relation to the interest to be protected and. that the same
measure would be appl!ied to national broadcasters committing the same
infringement. Moreover, if the clip was not intended for that country
it would be disproportionate to prevent its retransmission whan it could
be authorized in the country at which it is aimed. '

51 Since it will be sasier to show that the particular programme is adapted
to the receiving country because of the national character of political
life in the Member States (publicity for a national political
personality for example) and therefore that only a restriction on the
programme in question is an appropriate means of putting an end to the
situation. in the case of rules on media ownership it will bse
difficult to prove that the restriction is necessary to safeguard
pluralism (see above) since the incompatibility residss in capital
hoidings and not in programming“bn-tthSCTeenu SRR o

- ) [ — o
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However, In practice the risk of a circumvention. taking place Is not great
because the financial stakes are low®2 and because operators’ strategy
would gensrally seem to be dictated by commercial rather than polliticai

objectives.53

CONCLUSI0N

In the light of the iegal assessment, Kember States would be able, If
certaln conditions are met, to restrict television broadcasts froz another
Hember State which would circum{_ant nationaf rules to safeguard pltursifsm
and would threaten plurailism. Apart from cases .of circumvention iIn the
strict sense, it éould be more difficult (control of proportionality),
although not [mpossible, for a Mesber State to restrict: the retransmission
of a channel from another Member State which was in breach of national

rules on pluralism, albelt not Intentionally.

However, giving practical effect to this possibility of restricting
broadcasts could be a difficult matter where rules on media ownership are
involved and could give. rise to disputes because of differences In

assessing a given situation. in this connection, part!cular attention

needs to be given to two factors:

52 Contrary to broadcasts such as commercial advertising, programmes of a
political nature which circumvented national rules would probably not
gensrate enough .revenue to make the risks worthwhile.

53 See "“Study on pluralism and concentration in media-economic evaluation™
“cited on p. 10 above. - R ’ - -
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. Uncertainties regarding the definition of circumsvention

The application of Court judgments on circusventions of the law will give .
rise to major probieas of interpretation, since the sase situatién can be
seen In different llights by the States fn question. in particular, it
will always be possible for the broadcaster to invoke the fact that It
broadcasts to other countries to contest that circumvention has ;gken
place. These other countries could also adopt the broadcaster’s pgs}tloﬁ
and contest the fact that the State whose !eﬁ!sl;iion»has beeﬁﬁclrcuavented
should In the process challenge the State of establlshment’s approach to
pluralisa. ¥oreover, given that broadcasting is an--activity which
requires authorization byv the public authorities, the State ijch had
granted a !icence would be indirect!y invblved in-the event of a dispute.
Therefore the discussion would concern the substance i.e. the abxl(ty of
pach system to genu:nely protact p!ura1:sm 54 This legal uncertaxnty is
not a theoretical problem because even in areas already coordinated by the
“Television without frontiers” Directive, fears of circumvention are
sometimes invoked:55 this will a fortiori happen even more frequently in

areas of pluralism which are not coordinated by a directive.

. The difficulty of taking technical measures against an operator whose

activities were circumventing a law. in the case of satellite

broadcasting this aspect should not be overlooked even if lt would malniy
concern cases of individual reception (cable networks bexng eas&er to
control). It is probable that in the event of a prolonged dfspute as to
whether legistation had been circu&vented the broadcaster would contlhue
its activities because. it would be materially i:possib!e for the State
whose [aw had been clrcuavented to ston thea The latter would have to make
direct representations to the State responsibie for the broadcaster and
thus give the dispute a polftical dimension.

54 Why should the restriction -of cumulation to one nationé! terrestrial
channel as in France be more (or less) legitimate than a limitation to

three as In italy?
55 E.g. in the case of the plan to sst up a Luxembourg French language fiim.

channel broadcasting by sateltlite.
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11. Merger control at the national level

In competition law, too, Member States are legally entitled to defend
themselves against operations with a Community dimension »which may be
covered by the Community principles of free movement: the fact that a
merger has a Community dimension, and consequentiy falls within Commun!ty
combetition law rather than national competition 'law,‘ does Vnot prevent

Member States from taking measures to protect pluralism at national level.

Articte 21(3) of the Merger Control Regulation expressly allows
Member States to go on taking appropriate measures to protect “"plurality df
the media™ even where the Commission does not act against a -merger. If no
provision of this kind had been made, paragraphs 1 and 2 of the same
Article would have depfived the Member States of authority over any mefgér
within the écope of the Regulation; such mergers Qou!d have become a matter

‘exclusively for the Commission and the Court of Justice.

The discretion given to the Member States by Article 21(3) is not

unlimited, however , as the measures they take must be “"compatible with the

general principles and other provisions of Community law* (first

subparagraph ofArticle 21(3)). This means in particular that the measures

=md§t not be incompatible with the principle of free movement enshrined in

Article 59 of the EEC Treaty and in the “Television without frontiers"

Directive. The reference to general principles is important; in the light
of the case—~law on fundamental rights developed by the Court of Justice, it
means that any restrictions those measures may imposé, being in the nature
of exceptions to general rule (Part One), canhot go beyond the eiceptioﬁs

permitted by Articie 10(1) of the European Convention on Human Rights.%6

in Case 260/89 ERT v DEP and Kouvelas, not yet

58 iudoment of .18 June 1981
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The measures taken must be “appropriate measures to protect ... plurafity

of the media", which would appear to . exclude ‘measures” which ‘are not-
designed specifically for -~ that purpose. So that, while rules on
concentration which are- intended specifically to safeguard pluralism in thse
media may provide ‘a gésjs on- which the national authorities :may- examine -a
mefger whiqh the Commission has found to be comp;tib{e with the common

market, gehekal competition rules which are not specific to this area would-

not do so.

Finally, it is important to note that‘Mehber States cannot take agvantage'
of this possibility of national merger control -in order to authorize a
transaction»which,the Commission has declared incompatible with .the common
market. Article 21(3) is concerned only with the contrary case, .that of a
transaction which ié compatible with the .common market but fnccmpatiblea

with the national laws safeguarding pluralism.

[1t. TIransparency

The need -for transparency has been pointed out - repeatediy, especially by

‘theEuropean Parliament37 and:the Council of -Europe.®® But- it is by no
- means clear -that  transparency as such raises problems which have to be
dealt with at Community level. Two separate questions .can -be.

distinguished.

- The'collecfion and exchange of information =

. .-At Member State level, the "authorities have access to certain kinds -of
information either because they have- besn given investigative powers or
becauée certain classes of information have to be supplied to.satisfy-tegal
obliéatidns. The volume of data coilected and the amount of inves{igation
which takes piace vary from one Membsr Stafe to another, depending In

particular on whether there are authorities supervising the media and

competition and what powers they have.

57 Resolution on media concentration and diversity of opinions,

16 September 1992.
58 Resolution adopted at the Third Ministerial Conference on Mass Media

Policy, held in Cyprus.
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A distinction has to be drawn between broadcasting and the press. The fact
that broadcasters must have prior auihor{zaiion puts the authorities in a
strong position to obtain the necessary information (no Information, no-
authorization). This is not so with the press, except in some merger cases

where the public¢ authorities intervens on competition grounds.

The coilection of information has élso to be distinguished from the
divuigation of information. <Some data col lected by competition author ities
are coﬁfldential and are not accessible to the public. It does not follow
that the national authoritles are unable to obtain such information.

. At European ievei the question of obtaining . information om an operator in
another Member‘Sﬁate has often beeniraﬁsedw:particumarry in the Council :of
Europe. The Resotution adopted at the Council! of Euroge’s Third
Ministerial Conference proposes that a mechanism be set up for

consultation between states.

1t should be pointed out that the authorities’ need to exchange information
hinges In the first place on their capacity to obtain information direct
from the companies involved. In the case of broadcasting the fact that a
company is based abroad will\vnat necessarily be an obstacle, for -the

reasons already outl inead.

. The exchange of information  between authorities will wultimately be
restricted by the limifs to their power‘to obtain the kind of information

which a foreign authority might Wani and their willingness to do so.
National authorities are likedly to be interesiad primarily iIn informafkon
which Is specifically domestic and which may not necessarily meet the
requirements of foreign authorities. A difficulty of that kind could be
overcome only by alloﬁhng an authority to have direct access to sources of
relevant information located in another Member State, without having to
pass through another éuthority. But the Commission ﬁas>noi been motif ied
of any obstacles in this respect. In any event, if the need arose for an
exchange of Iinformation between competition authorities, it appears that
they would be able to make arrangements directliy, without the need for any

institutional mechanism.
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— The use and process}ng of informitlon

The purpose of the rules on transparsncy is to allow it to be established
“who controls what®. The real difficulty, then, is to define the concept
of control, and to é;tab!iSh suitable tests. - The problem is not specific
to the media; it arises wherever there is any form of supervision of
concentration. -The task can be a delicafe one, as account has to be taken
both of “the +internal structure of the company and of shareholders’ outside

links.

Data may also be. collected in order to monitor the development of
concentration. With monitoring of this kind, which ls‘ undertaken for
purposes of analysis, the question which arises is one of processing and of
" the establishment of a system of analysis suited to precise needs, rather
than ‘a question of the actual collection of data. There are already
private firms, public authorities and institutes specialized in this type
of activity. Lastly, monitoring the -development of concentration does not
in itself provide a soluticn to any problem of pluralism which may arise in

the media.

In conclusion, transparency as such Is not at present seen &as a need which
would justify specific action on the part of the Community, &s long as
there are no obstacles to exchanges of :Infornatloni between national
authorities. But It Is Iikely that the International dimension will be

additional to the existing factors which sometimes make for less

transparency..

Subssction 2. The sffectiveness ofgggm@ynity'competition law

Specific action’to guarantee pluralism at Community level will be necessary
only if the need to maintain pluralism cannot be met using Community

competition law as it stands (Article 85 and 86 of the EEC Treaty and the

Merger Control Regulation).
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In its Resolution of 16 September 1992 Parliament took the view that

*diversity of opinion and pluralism in the media cannot be guaranteed by

current competition rules alone".

The relationship between competition law and pluralism can be described as

follows.

I. Convergence between the maintenance of competition and -the 'maintenance

of pluralism

A competitive environment and a properly working market are good for
pluralism, because the market will be open to new entrants - in this case

new media enterprises - and because publishers and broadcasters will be

encouraged to adopt distinctive approaches. to editorial content and

quatlty, and thus to broéﬂen_the diversity of information.

There is thus convergence between the objective of maintaining pluralism
and the objective of maintaining competition. Competition law, and Iin
particular Council Reguiation (EEC) No 4064/89 of 21 December 1983 on the
control of concentrations between undeftakings (the Merger Control
Regulation, hereinafter referred to as "the Regulation"), helps to provide
an environment favourable to pluralism by preventing transactions whlcﬁ
create or strengthen "a dominant position as a result of which effective
competition would be significantly impeded in the common markef'or in a

substantial part of it" (Article 2(3) of the Regulation).

A transaction of this kind is bad for competition, but it is also bad for
Indeed it is difficult to imagine a case in which what is bad
This means that a merger

pluralism.
for‘competition would be good for pluralism.
which was found to be incompatible with the common market could not then be

exempted on the ground that it had positive implications for pluralism (see

above).
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Some mergers which raise questions of pluralism, therefore, can be

regulated by applying competition law. In the purchase of advertising

space, for example, a merger might leave the media heavily dependsnt on a
central buying agency. This could damage pluralism: by lowering the price
of advertising spacs"ft could limit. market access by new media enterprises
by reducing the revenue avallable, and provoke a reaction in the form of
further media concentration. Similarly, competition law might prevent a
vertical link—ub between a broadcaster anQ;g;;atgllite'operatqr'or a ‘deal

inked to the applicatfon of a new technology (e.g. access control systems)

limiting access to the satellite channel market. The same would appiy'

where an“operator abused a dominant position on the market in the sale and

acquisition-of programme rights.

1. Limits to the convergence

Community competition law. will serve the interests of pluralism only If the
"situation raises problems which can be expressed in its terms. But that is

not always the case.
§1 Pluralism and competition: different criteria

Although there is convergsnce between them, competition and pluralism are
fundamentally different things. Effective competition is concerned with
the economic behaviour of undertakings, while pluralism.is concerned with
the. diversity of information. Competition between undertakings may be

reflected in competition between ideas, but the two approaches work on

quite separate lines.

In order to appfy the Regulation it has to be determined whether a dominant
position is being .created or strengthened, and whether effective

competition would be significantly impeded.

An assessment of the effect on pluralism, on the other hand, has to be
based on an analysis of the diversity of information available to the

“public affected, regardless of the competitive position of the undertakings

concerned.
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- §2. The impossibility of applying competition law in certain situations

where pluralism may be affected

Because of the difference in the nature of the two criteria, situations may

arise in which pluralism 1is threatened without compstition being

significantly impeded in the common market or in a substantial part of it.

~- Multimedia mergers

Multimedia mergers fall under the scope of the Regulation only If they
raise a problem of competition on the relevant market or markets. With
mergers of this kind the definition of the relevant markets can be a

complex matter, and it appears difficult to focus on a multimedia market as

such, with the possible sexception of the sale of multimedia advertising
space. An analysis would more probably have to bé based on the competition
problems arising within one of the submarkets, that is to say one medium
alone. Thus a merger between a multimedia group and a monomedia group (a
television group for example) might create a dominant position on the
broadcasting market or its submarkets. 1t is the monomedia impact rather
than- the multimedia character. of the group’s activities which would be
questioned.®0 |n terms of pluralism, on the other hand, multimedia
activity may raise difficulties even  though it |is compatible with
competition law. ‘From~thé point of view of a media consumer who Iistened
to the radio in the morning, read the néwspaper at lunchtime and watched
television In the evening,'a multimedié merger might have the effect that
ali the mediavhe consumed would come to depend on the same .controller even

though the controller‘s -market shafe in sach of the. media was not

60 This may reduce the scope for reference to a market in the sale of
multimedia advertising space, since the creation or strengthening of a
dominant position will most often be more clearly visible on a monomedia
market. It appears very unlikely that a multimedia merger could create
or strengthen a dominant position on the market in the sale of
multimedia advertising space without doing so on a monomedia market.
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sufficient to impeds competition. Diversity of information and of media

contfollers has to be assessed not Just within one medium but between
differenf med%a as well, and given media consumer practices the convergence
petween the maintsenance of competition and the maintenance of pluralism is

weaker in the case of multimedia mergers than in the case of monomedia

mergers.

~ Monomedia mergers

Even a monomedia merger _where no dominant position |Is created or

strengthened, and effective competition is not impeded, may endanger’

plural.ism nevertheless.

The Regulation applies -only where a dominant position .is’ created or
strengthened, and it is probable that a situation where pluralism might be
endangered will also invoive a dominanf positfon. However, the definition
of the relevant market might cause difficulty, as it might mean that a
situation with implications for pluralism would not be considered a
dominant bosition in a merger between a group operating a'terrestria!
network and another group operating a non-specialized pay channel, for
example, the pay television market might be distinguished from the rest of
the television market, because of the different nature of its resources,
leading to the conclusion that there was no dominant position. But the
same controller would now have a general channel on both markets, which
seen from the information consumer’s point of view might limit pluralism.
The factors looked at for competition purposes may thus be different from
those which are relevant for_purposés of plura!ism.A In particutar, the

more the marketé are fragmented the less easy it will be to take account of

aspects involving pluralism.

Then there is the requiremsent that'effective compstition be significahtly
impeded in the common market or a substantial part of it: it would appear
that this could limit the:scope for applying the Regulation in cases where
pluralism is an  issue, since the mere fact that a dominant posifion is
created or strengthened will usually be enough to raise a prob!em_ of
piuralism, even if coﬁpetition is not impeded. For purposes of pluratism,

therefore, control would be tighter than for purposes of competition.
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— The problem of thresholds

The three thresholds laid down in Articlie 1(2) of the Regulation limit the
scope for applying the Regulation to the media. To dateAiwo media cases
have been notified (Canai+/ESPN and Suhrisé). The Sky/BSB merger, on the
other hand, fell outside the scope-of the Regulation because each of the
undertakings concerned achieved more than two thirds of its aggregate

Community-wide turnover within one and the same Member State.

But the high level. of the thresholds is not a justification for a specific
Community measure; if the problem is . one of thresholds, they could be

lowered under Article 1(3) of the Reguiation._
§3. The difficulty of a broad interpretation of competition law

It does not seem possible to overcome the difficulty of having two criteria
of a different nature by applying competition law in a specific way. In
the absence of any legal basis for doing so, an effect on pluralism cannot
in itself be taken into consideration in merger control.  The references in
Article 2(1 b) to *“the interests of the intermediate and ultimate
cbnsumers“ and "“the development- of technical and economic progress provided

that is to consumers’ advantage® do nhot provide such a basis.

\Article 21(3) expressly takes plurality of the media into the national
framework; at least in- spirit,. this runs counter to the idea of -

interpreting the Regulation brecadly so as to include considerations of

" pluralism.

The convergence of antitrust supervision and the monitoring of plurélism
thus goss no further than the positive effects which competition policy may
have on pluralism; competition policy cannot be made to include the

maintenance of pluralism.
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§4. Potential limits

The limits which have been identified here have not so far been tested in
reality.” This is partly because the Regulation has entered into force only

recently, and“partlyﬁbecause mergers of this kind have not -arisen.

1t is difficult to evaluate the possibliity of such cases occuring in

reality. One .factor which might' limit the  prospect is that the

newanti—concentration laws specific to the media may prevent mergers which

would otherwise .have been caught by the Regulation. It may be, therefore,

that any such cases will arise In the Member States which have not~adobted

rules of this kind, or whose ruless are not severe. As it is mainly the

small countries which have little in the way of strict rules, because of

the small number- of private broadcasters there, it is probablie that
sensitive mergers affecting them would be a matter primarily for national

competition law. rather than for Community competition law.

CONCLUSION OF SECTION |

The objective of maintalning pluraliss as it Is defined In the various

bodfes of national law does not [n Itself seél to necessltate any speclfic
Community actfon. The Hember States are legally entitled to restrict the
retransmission of broadcasts originating in another Hember State {f there
is real clrcumvention of thelr laws on pluralisa. Hergers which are

coapatible wlth the Herger Control Regulation but which ralse difficulties

"of pluralism can be dealt w!th under the national messures safeguarding

pluralisa.

e [nstrument for
ance; but this

Community compétition law does not provide a sultabl
maintaining pluralism, even though It Ray be of some assist
is not enough to create a nesd for Community action.
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In practice, however, the application of national rules on pluralisa may
run i(nto certain problems of Iegal uncertainty, due to the difficulty of
giving -a legal definition of whai constitutes clrcusvention and the

consegquent possibility of tension between national authoritiss.

Section 2. IDENTIFICATION OF NEEDS LINKED TO THE PROPER FUNCTIONING OF THE
SINGLE MARKET

National anti-concentration laws specific to the media are not n;utral in
their effects on the single market. The laws are different from one
country to another. The disparity itself is not necessarily a.reaspnifor
action at Community level. But.actioﬁ would be needed if their effect was
to create real obstacles interfering with the proper functioning of the
single market as defined in Article 8a of the‘EEC Treaty and Article G § B

3 of the Treaty on European Union. Six classes of obstacle can be

identified.

I. Restrictions on fres movement of services Imposed where there is

circumvention of legislation

The dlsparfty of national laws may lead to cases of restriction on the fres
movement of services wﬁlch are Justifiéd in Community law (a legal analysis
of cases in which the free movement of services is restricted was carried
out in Section i). This might happen especially where there |is

. circumvention of national legisi-tion on the ownership of the media, which.

would be covered by the judgment in van Binsbergen.8l

61 See above, sub-section 1.
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No such restrictions have been imposed hitherto. The danger of such
.restrictions arising cannot be ruled out, however, given the regulatory
environment in the Community. An a§sessment of the danger of cfrcumvention
has to Ilook at two factors: the difficﬁ!ty of entering - the -market
occasioned by anti-concentration rules and the market‘'s growth prospects
(economies of scale) and economic attractiveness: — the more access to a

promising market s impedéd by stringent anti-concentration rules, the

greater the danger of circumvention.

All the obstacles to market entry which are described below are also
factors leading to a danger of circumvention. A system in which It ps vefy
difficult to obtain a licence .(for a néw- channel, to renew an existing
licence or to take control of an existing licensee) automatically creates a
danger of circumvention. But the danger seems a more-'real one in
broadcasting than it is in the press, because restrictions on media
ownership are concerned not éo much with the press as with radio and TV
broadcasting and multimedia operations, and beéauSe the movement of

broadcast programmes is more difficult to restrict than the movement of

newspapers.
Circumvention is more |ikely to take place’ by .peans of satellite
broadcasting than by terrestrial transmfss!bn. Countries which are hsavily

cabled or which have a high level of satellite dish ownership are most at

risk (B, NL, D, UK).
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[1. Restrictions on the right of establishment

Constraints on media ownership in a Member State have a restrictive .effect
on -companies wishing to westablish themselves there. This Is so
particularly where ‘the~ company . is already established .in another
Member State and the lsvels of ths candida;es’ holdings and control in
other Member States -are counted towards the .iimits, as .is the case in
France or Germany, for examp!e.62 An applicant for a licence who already
operates a channel in another Member State which is retransmitted in the
state In which the licence is applied for will in that case reach the
concentration thresholds, and consequently be refused it, more rapidly.

Applicants without channels- in other. Member States will have an advantage. -

Restrictions which. apply without distinction to nationals of the country
~and other Community nationals, as the restrictions aimed .at -maintaining

pluralism do, are not in themselves incompatible ‘with Article 52. The

Court of Justice has held, notably in Case 221/85 Commission v Belgium,
which concerned clinical biology laboratories, that Afticle 52 -—requires
nati@nal treatment but nothing more; only discrimination -based on
national ity and disguised discrimination are incompatible with It, unless
of course they are justified under Article 56.53 Restrictions which apply
without distinction to nationals of the country and to other Community

nationals are not caught by Article 52 as the Court has interpreted,it.54«

62 See Section 1.
63 The maintenance of piluralism is not a basis which can be Iinvoked under

Articie 56(1). ‘
84 The Court has sometimes left a littlie doubt on this point; see for
example the Judgment of 7 May 1881 in Case 340/89 ¥Ylassopoulou,..1991, 1,

2357.
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Restrictions which are applicable without distinction are in themselves
legitimate for purposes of Article 52, but that does not mean that they can
be‘applied in order to restrict the movement of services originating in
another Member State. As we have seen,65 such a restriction wouild be
incompatible with A;tic!e 59 since it does not satisfy the tests developed
by the Cdurt of Justice, partiéularly the presence qf imperative reasons In

the general Interest and the requirement of proportionality; :

“I11. " Restrictions on competition

There are some methods of limiting cdncentration which might ‘have the
indirect effect of discouraging foreign investment in a Member State, and
thus protecting operators already established in that staté as compared
with' those from another. Member State wishing to set up in the first state

in order to have access to its market. Two examplies may be given.

-~ In broadcasting, there are rules in France, Greece, Portugal and Spain
réstrictfng to 25% the maximum stake which can be “eld by an operator in a
television channei; in Germany the ceiling is 50%.56 Foreign operators
may be reluctant to seek control of a television 'channel with a holding of
only 25%, such fragmentation of the capital making thé managemeant ‘s
position weak. In these countries licensees have a measure of protection
against takeovers. They are protected against both nationals and
forefgners, but perhaps those who feel the effect most are operators: in
Member States whose legislation imposes no such restriction. In. such
countries cohpanies may be taken over by foreign firms which afe not there

subject to any ceiling on their holdings, while the target company would

65 Section._i:above.. .. ... - - . e paeeisn Eres St A
66 In Portugal there is a 30% restriiction for radio.
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have great difficulty in doing the same thing in Member States which do
impose such ceilings. Against the background of current économic
strategies, involving international cross—holdings between media, this
imbalancé or absence of reciprocity could be a source of real -difficulty,
and could upset the present. status.guo.67 The ITV companies in Britain
recently expressed concern at the ownership restrictions whlch exist in

some countries at a time when a community operator can acquire 100% of an

ITV company in the United Kingdom.

— Another example is provided by the legislation which takes into account
the activities of foreign broadcasters for purposes of the control of
concentration; this may. also have the effect of. protecting establ ished
firms.68 in Germany, for eXxample, the - Treaty between: the Linder which
includes foreign channels broadcasting in ‘German on German territory .in the
calculation could - -have the effect of preventingg-thesé channels from
establishing another»German—speaking channe!l specifically for the German
public, and thus from competing directly with domestic German channels, as
the threshold of two channels would then be exceeded. The same problem

could arise under French law, which contains a similar provision.

iv. Distortion of competition

Anti—-concentration laws specific to the media impose limits on media

ownership which vary from onse Member State to another. The disparity in

the ceilings imposed can have consequences of two kinds.

87 Part Two above.

OO A baarios
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—~ It may produce a drain of investment from countries with closed ownership

- access to countries with more open access. Concentration would thus rise

to a higher level in countries with open access than it would in-countries
where access was relatively closed. Countries with open access might then
react by imposing—_more restrictive systems ~themselve§. An investment
drain of this kind -might occur particularly inside an area in wpich the
language .spoken is. the same,. always supposing that there is a wide
disparfty between the systems in 0peration; An investment drain Is thus

sometimes alleged in connection with the Hersant group’s holding in the

Belgian press.6S

— It _may simultaneously, in the opposite direction, enable operators
establiished in an open—access country to build up a strong compstitive
position before entering the markst in other countries. An example in

broadcasting is Fininvest, which developed on an open domestic market.

Y. Legal uncertainty regarding circumvention

In theory' the circumvention of natlonal rules on . pluralism could Isad

Member States to impose restrictions which would be Justified under

Community law. But as we have seen’/O it will be very difficult in

practice to say whether a restriction on free movement is ihdeed justified

'in the light of the case-law of the Court of Justice, particularly the

principle of proportionality or the rules on what constitutes circumvention
for these purposes. In addition to the»ihp!ications for Member States, .
the conséquence of this Jegal.Uncertainty.as far as .industry is cqncernad
is that it constitutes a barrier [n the way of Community ln&esfment. The
danger that a Member State might invoke the circumvention argument against

a firm which was in fact taking legitimate advahtage of the opportunities

69 It is argued that the ceiling of 30% of the daily newspaper market laid

down by French law led the Hersant group to prefer a 42% holding in the

Belgian newspaper Le So/r.
Within the European Economic Area there could be an investment drain of

this kind between Germany and Austria.
70 See above.
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offered by the single market, and the -risks of tension between
Member States which have aliready been described, -are liabie to deter firms
from entering the markst, which .they already regard as a risk area quite
apart from this question of pluréffsm. | A situation of that kind could not
be reconciled with'thé industrial policy objéctive laid down in Articlie 130
of the Treaty on European Union, which is to encourage an environment

favourablie to initiative and to the development of :undertakings throughout

the Communlty.

Vi. Obstacles to access to medig activity in the Community

These laws by nature 1imit access to media ownership and thus restfict
entry to the broadcaéting and press market. Moreover, -the disparity of
national laws on media ownership has the effect of limiting access to media
activity. . In the internal mafket such obstacles may be contrary to the
industrial policy objectives'-set out_ in Article 130 of the Treaty on
European Union, which aims, in accordance with a system of open and
competitive markets, at sncouraging an environment favourable to initiative

and to the development.of undertakings while maintaining an open approach

to markets.

(a) Restrictions on media ownership at national fevel

The anti-concentration rules specific to - the media constitute a
' particuLakly.strong barrier to entry, becauée they aras concerned with the
very principle of ownership, which is at the basis -of all economic

activity, and not solely with ‘limits on the way in which economic actlivity

is to be undertaken.

Broadcasting. National anti—-concentration taws wﬁlch are designed
specifically to ensure piuralism in the media place restrictions on both of
the only two ways of entering the broadcasting market: obtaining a licence
in one‘s own right or taking a stake in a broadcaster who- already hoids a
licence. The restrictions imposed weigh equal!y heavily on applicants for
licences and on fhose interested in acgquiring sharehofdings; they derive

from the following factors.
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— The limited number of - licences granted. The number of licences 'is

-limited in ail Member States, but it is not necesséri!y set solsely by
reference to objective criteria, such as the shortage of frequencies, or on
the basis of an.assessment of the market; there may also be a measure of
diScretion which {ékes account .of the media policy followsd by the
Member State. Paradoxically, this limitation fs a factor which encourages
concentration;-because where there are no new licences the only course open
to a new entrant is to take control of an existing licenses. .lncreasihg
the number of licences would reduce concentration by providing more

opportunities for new entrants.

~ The conditions to be met in order to qualify for alicence or for a

holding - in the capital of a broadcaster. Examples are conditions
preventing any sort oflholding, even a minority onhe; ru!eszdisqualifying
certédn persons (UK, '1); limits on the maximum holding allowed; and
conditions preventing or limiting monomedia or multimedia holdings by a
licensee in another media enterprise. The conditions of access to the
market may vary according to the type of channe! concerned (e.g. special
in%erest,-(ocal or cable). Measures.:dealing with multimedia concentration
can produce greater obstacles to market access, because they broadsn the

number of operators potentially concerned.

Press. Access to press activities is more open than access to

broadcasting, because:

- monomedia anti-concentration .rules specific to the press exist in.only

five Member States;

- those rules are not based on a system of prior authorization or

licensing;
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— they are for the most part concerned only with daily newspapers, and
leave scope in. respect of other products such-as magazines (business and
finance, sport or women's magazines). It fs worth pointing out that
statistiqs show that it is precisely the categdry of -magazines which is

mainly concerned in cross-border transactions;’!

except in France and ltaly they are not -based on automatic thresholds,

and thus leave greater scope for press publishing;

- in the case of the press the obstacles are mainly due to muitimedia

rules.

(b) Consequences.of the disparity between limits at Community level

Apart from the restrictions on competition referred to under point 11l

"above, the effect on'tﬁe industry will:be to increase costs.

There will be an fncrease In the cost of reséarch needed to develop
strategies. The disparity of laws makes strategib plaﬁnihg more complex

and risky, and thus requires substantial investment.

There are the costs of a constraint-based strategy. The disparity between
national anti—concehtra{ion rules may force;operators to adopt a strategy
which is not the most efficient one for the market, being to some sextent
dictated by thelscope for access to.national markets left by restrictions

on media ownership. The constraints imposed by such-restrictions may -play

a part in certain choices, such as:

71 European Advertising and Media Forecast, June 1881, p. 23.
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Establ ishment/distribution sirategies. Among a media enterpr]se*s
different development options, the disparity of restrictions may
persuadse It not to take the one of establishing itseif in another
Member State‘but instead to supply its serviceé from across the border,
even though this_hay be more costly and less selective. An operator
unable to establish itself on certain closed national markets may find
itself compelled either to fall back on .one market or to follow a
large-scale strategy. In the first case thé scale sffect of fhe:single
market is prevented} in the second case it would be difficult to exploit
the specific features of the various national or sub-national markets.
lf there is open access to terrestrial broadcasting in a Member State a

.broadcaster can: follow a more fineiy—iuned_andﬂsejectiva strategy.

. Monomedla/multimedia strategfes. The limits to:developmenf,on markets
ina-other‘ Member States which are imposed by restrictions on media
ownership might for example encourage monomedia companiss to fall sback
on a multimedia strategy in their home country. This could- bé
particu}arly damaging to the market in special-interest channels; given

:the limited public which will be available in any one country, their
viability depends to a great extent on the scope for development in

other Member Statss.

(c) Compatibility of these obstacles with Community law

The simplest way of removing these obstacles would be to dismantle the
national. restrictions .on media ownership which cause them. As we have
seen, however, these restrictions are not in themselves incompatible with

Article 52, and cannot simply be removed.

Nor is it possibie to invoke the second paragraph of Articie §7 in ordser to
contest the legitimacy of these restrictions. Article 57 states the
objective of facilitating the right to take up and pursue activities as
self-employsd persons, but one cannot conclude a contrario that measures
making such activities more difficult are necessarily incompatibie with the

Treaty..



- 88 -

Since the measures restricting media ownership cannot be removed, ths

disparity can be ended only by harmonizing them.

CONCLUSION OF CHAPTER .11

In the light of the objectives of the Community and-df-the analysis carried
out here the need for 'possible Community action can be deécribed as

follows.

1. The objective of ensuring pluralism; as it is undsrstood and:pursued by
the Member States, does not as such create- a need. for . Community
intervention. The operation of the Community is not in itsalf a threat to
pluralism; quite the reverse, it may have a positive effect on two .factors
which determine the  level of-pluralism: the number  of- broadcasters 'and
newspapers and the diversity of their controllers. Member States have the
legal - capacity to safeguard pluralism, particularly where there is real
circumvention. The only possible sources of difficulty are tension between
national éuthoritles regarding the dsfinition of circumvention  and
questions regarding the tranéparencyof media ownership and control.

¥

2. Among the methods used by Member States to safeguard pluralism, the

disparity between the anti—concentration rules specific to the media

constitutes an obstacle to the functioning of the single media market:

it may result in restriction of the free movement of services where

there is circumvention

it may result in restrictions on freedom of establishment
it may produce restrictions on competition

it may distort’éompetition

it may cause !egé[ uncertainty regarding the question of circumvention

it limits access to media activity.
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Any need for action on the part of the Community, then, has more to do with

ensuring that the single market functions properly than with maintaining

p_lural ism as such.

3. For the presenf the obstacles are for the most part potential

obstacles, because the relevant laws are recant and the strategies adopted

by operators are often still national.

4. Potential obstacles can be seen mainly in’ broadcasting,- and
particularly television broadcasting, which has the highest msasure of

regulation. The press is affected essentia}lly by multimedia ownership

rules.rather than monomedia rules:

5. The. restrictions on media ownership which underlie the obstacles

identified are not incompatible with Community law.

QUESTION 1

The Commission would welcome the views of iInterested parties regarding the
needs for action, and In particular on:

— any cases where the Community dimension of media actlvity has meant that
restrictions on media ownershlp Iiposed for the purpcse of maintaining
pluralism have become I[neffective, for example because they are

clrcusvented .or because of transparency problems;

— the existence of restrictions or restrictlve effects other than those

identified here;

~ practical [nstances where ownership restrictions have actually [mpeded

the activity of economic operators‘ in the sector;
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— the sectors and activities which are especially affected by restrictions
on ownership (for example, Iis the press subject to restrictive effects

not only in respect of multimedia aspects but ailso In respect of

monomedia aspects?).

Chapter 111. NECESSITY FOR ACTION IN THE LIGHT OF :NEEDS

Are the needs identified above of sufficient importance to justify action,
particularly since the ﬁature of the obstacles is .if .anything potential?

Froa thegpolnt of view of completing the single market, «it should be noted
that the questions raised here are not among the obstacles that were to be
removed.gndek.the-1985 White Paper on the subject. - The body: of legislatlon
that produced the restrictive effects did-not start to develop until the
mid-1980s. Nevertheless, from the point of view of the functioning of the
single market, which the Commission must also helb to ensure, restrictive
effects have been identified which might affect the implementation of the
single market in the media industry. The task is therefore to determine
whether media enterprises are to benefit to the full from the opportunities

created by the single market or whether this industry, like others, should

not be the focus of specific measures.

Taking the sectgral bolicies launched by the Comalssion, the audiovisual
sector and the media in general have been given clear priority by the
Community, as .s demonstrated by the *Television. . without Frontiers”
Directive, the Commission communication on audiovisual bolicy the MEDIA
action .programme, tﬁé Cduncii Directive on Standards for - Satellite
Broadcasting of Telévision Signals and the proposals for Directives in the
field of copyright. Newspaper publishing is an industry concerned more by

the appiication of ‘general Community law, in particular compstition law,

than by spécific measures.
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Among  the horizontal policies, the Commission’s industrial policy as set
out in its communication of 16 November 1890 is particutarly relevant. The
problems raised by concentration in-the media are indeed typically problems

of structural adjustment in- an industry. These problems ars directly

|inked to market sf?ucture because they relate to the very principle of
access to economic activities (media ownership) and not to certain
secéndary,condltions governing the pursuit of an economic activity, -and
because they are a reflection of radical change in an industry in the
throes ofAliberaJization. Against the* background of liberalization, the
disparity.of anti—concentration regulations may be perceived as a brake on
structural adjustment. An industrial policy approach requires that such
structural adjustment be launchéd, encouraged and accelerated and, to help
the process, that = anm enterprise-friendly, competitive and stable
environment be created. Applied to the media industry, the implementation
of industrial policy might justify a dynamic approach to secure the speedy
elimination of obstacles to adjustment by harmonizing media-specific anti-
concentration laws. The prospect of structural adjustment in the
conditions governing access to media ownership is not new in itself since
the 1984 ﬁhite Paper *Television without Frontiers® explicitly provided for
it. 72

In the light of both the needs which have been identified and the
hor izontal and sectoral policies already launched by‘thé Commission, a case
is seen for action. However, the more important question is when any
action should be taken. Since the restrictions are merely potential,
measures adopted in anticipation might be premature or ill-suited because
the situation was still fluid or not clear snough. Convérsely, a
wait—-and-see attitude might cause the obstacles identified to become

entrenched. This might happen as a result of the following factors.

72 "Not until the provisions on right of establishment for broadcasting
stat}ons are made more flexible — for which Article 57(2) is of use as
well as for ensuring freedom to provide services -~ will the

hRarmonization of some provisions on the taking-up of broadcasting
activities become sessential. In the Commission’s opinion, this should
be the secohd step towards achieving the framework legislation demanded
by Partiament. It is difficuit to carry through before or at the same
time as the first step. This would be asking too much of both the
Member States and the Community* (p. 181).
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Mational laws will probably go on expanding, particularly in
Member States which as yet have no specific, or only light,.
anti-concentration rules and which will want to guard against a drain of

operators from closed countries to opsn countries.

. The European Parliament?3 and the Council of Europe74 are also

pressing for the formulation of national anti—concentration rules.

. The European activities of media operators are set to. expand. and may

call into question the status quo concerning foreigners’ ho!dingsu(usua!ly '
minority,rnot cbntrolling interests). The liberalization sparked off by
the "Television without frontiers® Directive should strengthen the trend
towards.the Europeanization of activities as well as the Europeanization of

economic activity and of the advertising industry.

The advantages and drawbacks of a wait-ahd-see attitude are analysed below

(Chapter V).

CONCLUSIOR

Given the objectives of the single market and of the Comaission’'s
industrial and audiovisual policies, there would scem to be a case for
action since needs such as those described above have been Identified.

However, the timing of any action ralses questions.

QUESTION 2: . . :

The COlnlssfon\woald welcome the views of [nterested parties on whether the
needs identified are of sufficient importance, In the Ilight of Community
objectives, E? require action iIn thé media Industry and, if so, when such

action should be taken.

73 Resolution of 15 February 1990 on media takeovers and mergers, point 4,
and Resolution of 16 September 1992 on media concentration and diversity
of opinions, point 7.

.74 Resolution No 1 "Media economics and political and cultural pluralism”.
adopted at the Third Conference.
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Chapter V. NECESSITY FOR ACTION AT COMMUNITY LEVEL

Since there Iis no exclusive competence in the area of pluralism and
concentration of thé media, the principle of subsidiarity as set out im
the second paragraph of Article 3b of the Treaty on Eurobean Union needs to
be appiied and hence the question asked at which level - Member State or
Community — action must be taken to achieve the desired objectives. This
means . deciding (i) whether the . objectives of the . action cahnot be

sufficiently achieved by the Member States and (ii) if appropriate, whether

they can be bestter achieved at Community level.

As the objective of possible action would be to remove the obstacles to the
proper functioning of the internal market created by the disparity of
nationatl laws, it could not be sufficientiy achieved by action solely at
Member State level. Harmonization of restrictions on media ownership. which

would result from the purely voluntary amendment of Member States’ laws

consultations were to
the

seems unrealistic and ineffective. Even if formal
take place between Member States in order to lay down common rules,
absence of the institutional and legal framework provided by the Community
legal system would render it ineffective and wdu!d deprive the industry of

sufficient legal certainty. Therefore Community harmonization is the only

effective way of achieving the objective of coordinating national laws in
order to eliminate restrictive effects. '

CONCLUS ION

Since action to eliminate disparities between national restrictions on

media ownerhip seems necessary, saximum effectiveness can ohly be schieved

at Community level.
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QUESTION 3

The Commission would welcome the views of Interested parties on the
veffedtlveness, in the light of Coammunity objeqtlves, of action which would

be taken solely at Member State level.

Chapter V.. THE TYPE OF ACTION IN_THE_LIGHT .OF THE PRINCIPLE OF
PROPORT IONAL I TY

The object of the action must be based on the principle of propdrtionality,
as laid down in the last paragraph of Article 3b of the Treaty on European
Union, which specifies that any action by the Community shall not go beydnd

what is necessary to achieve the objectives of the Treaty.

In view of the needs identified and the proposals already made in other -

contexts, the object of the actions which might be envisaged from the start

could be to resolve various questions.

I. Harmonization of restrictions on media_ownership

A. Objectives of action

The general objective would be to enabié media companies to benefit fully
from the opportunities provided by the internal market. The sectoral
objective of harmonization would be (i) to facilitate access to media
activities and (ii) to guarantee the diversity of media controlliers. The
two aspects are inseparable: the first, by itself, would . mean
liberalization withoﬁt a framework and would no doubt permit the emergence
of new media but ones which might be dependent on the same controiler, a
dangeroué situation from the point of view of plura!}sm. The second, by
itself, would guarantes the independence of a number of média but would
l'imit the arriQa!‘of new enirants even though these are essential in order

to increase the diversity of controllers and therefore pluralism. ldeally,



SRS

R A

- 105 -

harmonization should~therefore seak to ensure that there is the grsatest

. possibie number of media and that these are independent of one another. in

this way it would bé possible both to remove the obstacies to the internal

market and to promote pldralism.

B. Competence

The legal basis of Article 57(2) seems appropriate since the intrinsic/

obJect of harmonization is to make it easier to take up media activities.

There is nothing on this basis which would prevent harmonization from

placing limits on media ownership. As indicated in the 1984 Green Paper
“Television ' without frontiefs“, “'making {1t easfer’ means el iminating
difficulties which arise from legal disparities, lt»meanskfmaking.such
safeguards equivalent® (see Article 54(3)(g)) in order to make possible and
to promote the takKing-up and pursuit of the relevant activities as self-
employed persons throughout the Community under equivalent conditions™

(p.155). The legal basis of Aricle 57(2) would mean use of the -directive as

-a harmonization instrument.

Another legal basis could be Article 100a -giveh the objective of the
functioning of the internal market. This would allow, if the sltuation
arose, for the adoption of a regulation as foreseen by certain members of

the Parliament. .

C. SCOPE

Substantive scope

Hérmonization would focus on national, media-specific anti-concentration
rules and not on the pluralism rules relating to programme content. The
latter rules qo not restrict the taking-up of media activities and could
therefore continue to apply in the various Mémber States to broadcasters
within their Jurisdiction and provided that they were compatibie with

Community law. ¢
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Harmonization would cover both pubiic and private broadcasters, since .-the
former have to be included in the general quest for. diversity of media
controllers. However, this would have no effect -on the principle -of -the
existence of a public broadcasting sector subject to specific rules.

"Harmonization would cover all restrictions on media ownership. This does

not necessarily mean laying down restrictions of the same type as those
existing at national level: these would be replaced by harmonization, even

if it used restrictions of a different kind.

Geographical scope

Harmonization would also cover in all activities of media companies,

whether. local, national or transnational, since the anti-concentration

rules cover them équally and therefore have implications for the taking-up

of broadcasting activities. Local or regional activities, - such as
Channel 3 licences Iin the United Kingdom, may be of interest to operators
from other Member States in the same way as wider markets, and would

therefore need to be covered by harmonization.

Sectoral scope

The media types covered by harmonization could be defined pragmatically by

reference to the restrictions existing in national laws. Harmonization

should cover only those media subject to ownership restrictions under

national laws. Here two variants may be envisaged.
- -_I
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VARIANT A

The scope of harmonization could be monomedia.- te[ev}slon broédcast[ng,
monomed| a sound radio, and multimedia broadcastlng[dally press. The press
sector would be dealt with only through the multimedia ownership rules, ‘to
the exclusion of monomedia pfess-%aspecfs.a'fhe taking-up of press
activftres is not "as restricted as is broadcasting since there_gis no
liéensing‘systém'and-fhere'are fewer anti—concentration rules applicable to
them than to broadcasting. Only. two Member States (F, 1) ~“have. automatic
ownership_limlts on newspaper publishers. Other Member States (D, UK) have
specific thresholds above which a -merger. or acquisition Is subject to

general competition law and to the relevant supervisory mechanisms.

VARIANT B

In contrast with variant A the scope would be extended .to the monomed/a

dafly press in order to cover the réstfictions in countries which have

them.

D. General structure

in view of the principle of proportiénality, the provisions of substantive
law should reflect a balance between the obJéctive\of guaranteeing minimum
media controller diversity and the objective of making it sasier to take up
media activities. For harmonization to be of maximum effectiveness it is

essential that both obJectives be achieved.

The principle of harmonization would be that Member States could not grant
broadcasting licences or concessions if the harmonized conditions were not
met. In exchange, Member States could not invoke other conditions relating

to pluralism’S in order to reject an applicant.

75 Provisions relating to the maintenance of pluralism in programme content
will always apply to broéadcasting itseif, but should not, prior to that
level, govern the award of a licénce.
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The object of the subétantive law provisions could be:

(a) ~“to define the concept of controller,
(b) in view of the balance which needs to.be struck, as.-mentioned above,

to.establish rules [imiting the cumulation of. stakes or controlling

interests In several media at once; because of this balance, rules

limiting the first holding . in a medium (even (if there Iis no

cumulation of interests in several media at.once) seem:unnecsssary,

(¢) to specify the levels of media .controller diversity, the chief point
of reference belng the service areas covered, the:. number of

controllers present within those areas, and the media audience which

they control,

(d) to - identify »disqpalified persons who may nhot become media

controllers,

(e) to estabiish transparency rules,

(f) to make provision for changes in the situation such as transfer of

‘Interests, change of controller, changes in diversity levels,

(g) to providé, if necessary, for a common statistical methodology for

audience measurement.

Paragraph (b) proposes taking the audience as the main criterion for

setting restriction thresholds. This method seems suitabie because it

would have two advantages. First, it takes the consumer as the point of

reference and would therefore be of maximum effectiveness in relation to

one of the objectives sought, namely that of serving the interests of the

media consumer. Second, it does not use abstract criteria which, because

they apply automatically and disregérd'the market, could penalize sconomic

operators. Given the importance of audience measurement for other related

matters such as copyright or advertising, the Commission has alrsady

launched a study programme on audience measurement in the Community.
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The relétionship wiih gensral competition law will also have to be

-clarified. Since competition law and ownership restrictions do not serve

the same purpose, applicatfgﬁ of the latter should be without prejudice to

the application of the former and vice versa.

QUESTION 4

The Commission would welcome the views of Interested parties on the content
of a possible harmonlzation I[nstrument as envisaged above, and 'In
particular on the two variants for Its scope, on the use of the real
sudience as a basis for setting thresholds, on the demarcation of
distribution areas, on any other possible references, and on ways of

defining the concept of controller.

I1. Transparency

The object of action at Community !evel could also be to improve

transparency, i.e. precise information on media ownership and control.

Transparency rules are generally the corollary of the rules which limit

media ownership. So, if there were to be harmonization at Community levsl,

its implementatioh would require transparency measures.

But measures to promote transparency may also represent specific action in

- themselves,—independently of -the-restrictions-on-ownership..—— -

In its Resolution of 16 September 1992 on media concentration and diversity
of opinions the - European Parliament emphasized the importance of this

objective and éalled for this responsibility to be assigned to a European

Media Council.

In the Council -of Europe, the Resolution of the third Ministerial
Conference\on Mass Media Policy also proposes that considsration be given
to the establishment. of a consultation mechanism providing for regular

reporting by the participating Member States on the evolution of media

concentration.
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If there were really a need with regard to transparency, this would be to
make it easier for information to be gathered and exchanged between -the
authorities concerned by means of: a legal obf{gation on media enterprises

to disclose information (so that, where appropriate, controlling interests

can be Identified) and on the competent authorities to ¢ommunicate
informétlon to other authorities. For this purpose a recommendation could
be propocsed or, If necessary, a legal instrument. Indeed action confined
to gatherlng information on a purely vo!&ntary basis might not give rise to
the required effects. Such an action éhould be complementary to rather than
trespass on~tﬁe work of;‘fesearch institutes or other Iinstitutions such as

the European Audiovisual Observatory.

However, such legal action on transparency would raise problems with regard
to the legal basis. It would be possible to'_rely on. Articis 57(2) or
Article 100& of the Treaty only to the extent that the purpose of such
action is to make it eaéier for persons to take up and pursue activitiés as
self-employed persons (Article 57%2)), or to ensure fhe estab!lishment or

functioning of the internal market (Article 100a).

QUESTION 5

The Commission would welcome the views of Interested parties on the '
deslrabllity of action to promote transparency which would be separate from

. & harmonization Instrusent.

111. Establishment of a special body

The establishment of a special body is not, strictly speaking, a way of
limiting concentration but Iis sometimes envisaged, as Parliament or the

Council of Europe have done, as a measure which could be taken.



- 111 -

In its Resolution of 16 Septembsr 1992 on media concentration and diversity
"of opinions, Parliament proposes the setting-up of a European Media Councit
which, In addition to ensuring transparency as mentioned above, would be
Aresponsiﬁ}e for theﬂsubmlssion of reports and opinions on prqposed mergers
with .a Community dimension and the .submission of proposals to the

Commission on possible deconcentration msasures.

In the Council of Europe, the Resolution of the third Ministerial
conference alsq refers to the establishment of a consultation mechanism,
which, as indicated above, would have dutles relating to transparenéY@in

general and to ad hoc consultations on particular situations raised by one

or more participating States.’®

The duties mentioned in these proposals may be summarized as the sxchange
of information bstween members of the body, the settlement of conflicts and

the provlsionéof'advice or opinions.

-~

The case for 'setting up such a body, independently of a harmonization
instruhent, may be -contested - in view of - the principle of maximum
effectiveness. Such a body would do nothing to rescive the difficulties

created by the disparity of national restrictions on media ownership.

76 For the time being, work relating to this consultation mechanism does
not seem to be moving towards the establishment of a formal body but
instead towards duties being handied by the Council of Europe’s
Committee of Experts on media concentrations.
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On the other hand, the establishment of a special body in the context of a
harmonization instrument seems to be a possible option bscause it -could
assist in the implementation of harmonized provisions and would therefore
Indirectly serve the objective of eliminating obstacies to the functioning
of the internal market. 'According to Parliament’s resolution, such a body
should not be of the same type as the éommjttees provided for under the
committee procedure in Community !law, i.e. bodies consisting of government
representativés, but instéad shouid be of the “"commitiee of wise men" t}pe
which Is. notable for the Independence of Its members. Such independent
bodies are nevertheless not unknown to Community law, the proposal for a
Directive concerning the protection of individuals in relation to. the
processing. of peﬁsonal data being one example. The advaniages»*and

drawbacks of such a committee will be considered below in Chapter VI.

QUESTION &

~

The Commission would welcome the views of Iinterested partles on the
desirabllity of setting up a body with competence for media concentration.:

Chapter VI. SUMMARY OF POSSIBLE OPTIONS

in the light of the above analysis as a whole, the .decision which the
Commission might have to take after consuliting the interested parties could

be on the lines of one of the three options set out bélow.
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1. HNo specific action at Community level (OPTION 1)

. Presentation

The Commission’s position might be not to propose any specific éctidn at
Community level at this stage. The objective of this position would be to’
‘feave it to Member States, in accordance with Communfty law, to deal with
the subject of "pluralism and concentration of the media® elther becaise’

,{hé needs identified are insufficient to Juétify action, or because it is

too soon to act now or because action does not have to be taken at

Community. level, since the national level is sufficient. "

Arguments ih favour

+ This option woufd permit a better assessment of whether obstacies really

existed and, if necessary, a more fitting responss;

+ It would enable an assessment to be made of whether disparity creates
obsfacieS’to free movement or solely distortions of competition which, in

themselves, are rot sufficient in all instances to Justify Community
action;
+ It would allow each Member State to impose its own restrictions in

keeping with its national situation.

+ This Optibn would make it possible to wait for contentious cases which

demonstirated a real need for action. .

Arguments zgainst

+ |t would not refliect the wisﬁes of the European Parliament.

+ It would make it impossible to forestall any future difficulties due to

such restrictions and fo the malfunctioning of the ‘internal market.
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+ ;l@;;theg;meantime 6bstagjes could . harm .this, market: and influsnce - the:
strategy of operators who already have to take account of the effscts of

such rulss.

+ The obstacles could become -wgrsé;:a§, Member .States .-might .go. om

introducing and desveloping their national laws afong dissimilar lines.

+ More and more obstacles will be put in the way of media companies, given

tha;,lhe}raEurepean.actiyitLes are set to expand.

+ . -Imp:tementation of the “Television without frontiers" Directive could be:-
made .more difficult. . It is precisely becauss the Directive has entered
into force that it might be preferable to act rapidly,. without delay,-  in.:
order to make it easier to implement. For K an operator, .the- Community
regulatory framewqu seems imbalanced .because it favours. the “services"

approach (broadcasting from one Member State to .oethers) over the
“establishment® approach (establishment in severa! Member States). In some
cases, this Imbalance could therefore push the market into the artificial
and extensive use of the “services" approach as a _substitute for .an.
"establishment® approach, leading to borderline and conflictual situations
such as the circumvention of‘!egislation or- moves to impose a system of

‘ supervision‘on-broadcastsAfrom another Member Stats.
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2. Specific actions that might be envisaged at Community level (OPTIONS 11
to V) . .

OPTION I1. Action relating to transparency

Presentation

The Commission’s position might be to propose cooperdative action between
the Member States, the objective being to obtain greater transparency of
media ownership and control In the Cbmmuni{y. This action would relate
" solely to transparency and would be independent of any action to harmonize
national restrictions on media ownership. It . would involve ‘a
recommendatién'seéking to facilitate the disclosure and exchange of certain
inforﬁation concerning media ownership. If thié recommendation were not to

give rise to the sought effects, a legal instrument could egually be

contempliated.

Argﬁments in favour

+ This option could facititate the task of national authorities

responsible for monitoringithe application of ant i—concentration laws;

+ |t could create a degree of solidarity'between national authorities;

+ it would help to improve knowledge of the level of concentration in the

Community;

+ it would be a first stage before other Community action is taken.

Arguments against

+ This type of action would not solve the problems created by the effect

which restrictions on media ownership have on the functioning of the

internal market;
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+ in the light of the subsidiarity principle it 'is not certain that it jg
necessary because at the moment the Commission does not know of a case in
which it would have been impossible for national authorities to exchange

information owing to the lack of a suitable Community instrument.

OPTION i11. Action to harmonize laws

Presentation

o

The Commission‘s position might be to propose action with the ob}ectivéiof
eliminating'differences“in'nationa!:restrPctions'on media ownership. To

this end three potential approaches can be -envisaged.

- e e - Lod

Sub—option A : co-ordination of national jegisliations by means of a Council

directive

A proposal for a directive harmonizing national laws on media ownershig on
the basis of Article 57(2). The purpose of the directive would. bd to?
establish common rules which would repléce‘the national restrictiohs of the
twelve Member States and which would strike a:balance between the objéctive
of guaranteeing ownership diversity and -the objective of making it easier -

to take up media activities.

Arguments In favour

+ This option would eliminate the obstacles to the functioning . of ‘the
interhai market created by the differences in national restrictions on

media ownership;-

+ it would teave Member States 'some room for adjustment to national

situations;

+ it would facilitate the tackiing of the transparency question in terms

of the legal basis.
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Arguments against’

+ This option might be considered premature;

# it would not be effective enough because of the room for manoeuvre left

to Member States;

+ it would be difficult::td prépare, in particular to ensure that thé

content of the directive was balanced.

Sub-option B : approximation of the differing laws by means of‘'a Council

regulation

The Commission‘s pésition might be to proposs action with the same
objectives as the preceding option but with the difference that the
instrument used would-be a regulation and not a directive. The legal baslis

‘woulld be Article 100a.

Arguments in favour (compared with a directive)

+ Harmonization would be more effective because a regulation is directly

applicable in the Member StatesAand does not have to be transposed into

national law;

+ the ‘levei of consumer protection would have to be high in accordance

with Article 100a(3).

Arguments against (compared with a dirsctive)

+ The substantive cbntent would have to be more precise for it to-‘be

directly appliicabis.
+ the regulation would reduce the flexibility for meastres at the national

lavel.
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Sub—option C : approximation of legisiations accompanied = by the

establishment of an independent committee

The Commission’s position might be to propose action at Community level,
the objective being the same as undér the last two options but with a
difference, because .in addition to harmoniiation (by directive or
regulatfon) a body wou!db be set up. [t would cénsist of independent
authérities from each Member State and its task would be to assist in

implementing the harmonization instrument and to give opinions on questions

relating to media concentration.

Arguments in favour

+ The nationa! authorities would be in touch with one another and could

exchange information and experience;

+ the knowledge and experience pooled in this way would be useful for the

Commissidn in carrying out its task of guardian of Community law.

Arguments against

+ Under this option Member States wou!ld have to be asked to set up
independent authorities competent for audiovisual matters; these do not
a!wafs exist, and,their creation would have far-reaching implications for
the structure of national audiovisual systéms, going .beyond the anxieties

connected with restrictions on media ownership;

+ the risk would be that the handling of guestions which must be deailt
with at nationa! level in accordance with the general principlés for the

application of Community law would be centralized at Community level.
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QUESTIONR 7

The Coamission would welcome the views of Interested parties on each of

these foreseeable options.







ANNEX

RULES GOVERNING MEDIA CONCENTRATION
IN THE MEMBER STATES OF THE COMMUNITY(™)

. Introduction

Concentratlon in the medla takes different forms, and so- do the legal
measures which can be used to counter the threat to blurallsm which
concentration poses. Thils study draws several distinctlons between

different types of concentration and between different types of rule.
1. Rules spscific¢ to monomedia concentration

"Monomedia" concentration refers to the accumulation or control by a single
entefprise of resources or imarket shares ih a particular medlum of
commﬁnléatlon (e.g. télevlslon, radlo or the press). Thus In broadcasting
there wi!l” be concentration where one enterprise organizes -or controls
several channels. To prevent concentration, and to malintain as plurallst a
structure as possible, rules have bsen enacted which Iimit the number of
channels which can be broadcast or controlled by the same enterprise.
Limlts of ‘this kind are Intended to ensure that there Is pluralism in the
chanpeis on offer by ensuring that they are sﬁpplied by different
broadcasilng organlzations. .

-

2. Rules specific to multimedia concentration

There is "multimedia" concentratlon where one enterprise operates both In

N
AN
+

HE.

{*) This study Is based on the replies which most Member States
provided to a request for information from the Commission dated
17 April 1990.
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telecommunlicatlions, part!cularly rad[o-énd television broadcasting, and 1In
~the press, particularly dally newspapers. Cross—ownership of thlis ‘kind
increases the Influence such an organization can exerclse over public
opinion, but it also Is a facter In competition, because It allows
cross—market ing of -the organrzatlénfs products .and may give It an advantage
over- competltors operating in only one of ths two areas. In some
Member States there are rules restricting ownershlp In more than one medium

at a time.
3. G@eneral compatitlon rulss

Multimedia concentration also Involves the accumulation of economic
resources In the ‘hands of a small group of powefful énterprlées, and may
result In the establlishment of dominant poslitions restricting competitlion
on various markets. Competitlon law I[n general, and at.Communlty level
Articles 85 and 86 of the EEC Treaty and the Merger Control Regulation, (1)
séeks to prevent conhcentration of this kind. In some Member States,
likewlse, there are spec¢liflic rules which éan.bé applied to mergers in order

to eliminate concéntrat!on flable to restrict competition.
4. lhternal structural requirsments for !lcence-holders
For certaim media with a strong Influence on publlc opinien — nationwlde

broadcasting being one -~ some Member States Impose built-In safeguards

which ensure that the organization Is unable to determine the content of

(13 Council Regulation No 4084/89 on the control of concentratlions
between undertakings: OJ No L 395, 30.12.1888, p. 1; corrected

O P N FataTal oy -
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[ts programmes by ltsetf. The law sometimes requires that groupings of
‘ broadqastérs be set up, with a celling being Imposed on any one firm's
-shareholdings and voting flghts. Another solutlon Is to regulre that a
broadcaster’'s programming be supervised by a board which Includes
representation from different outlooks .and which has real author |ty over
the content of préérammes. These measures 'are all Intended to bufld
pluralism Into the structure of the organization. They form an Integral
part of the rules oﬁ plurallism applying In some Member States, and have

been included -here accordingly.
5. Measures requiring pluralism In programmes

Lastly, measures to preserve pluralism In broadcasting may‘take the form of
dlirect obligations governing programmes themselves. This Is the case wlth
the Internal pluralism system In whlch programming principies require the

broadcaster to maintain a falr balance between all shades of opinlon.

6. Disclosure .and concentratlon

[ f there 'Is to be any mqnltoring of the development of concentration In the
media In general,. and In broadcasting Iin particular, the Swnershlp and
control relationships In the companies Involved must be known. In order to
produce the deslred effect the restrictions and cellings [mposed must be
supplemented by formal rules whlch ensure proper dlsclosuye and thus make
lt.bossible.id monltor shifts in holdings, which are most often reciprocal

and can change very rapldly.
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11. Systems for limiting concentration and safeguarding piuralism In the

‘Member States

1. BELGIUM
(A) Preliminary

Theré are three features of Belglan broadcasting which are of speclal
relevance In a discusslon of pjurallsm. Firstly, becaqse of the linguistic
and cultural divislion of the 6puntry, the ruLes‘governlng broadcasting are
different in Dutch-speaking and French-speaking Belgium, and private
broadcasters are licensed by a séparate adthorPty‘ In each languags
community, each applying Its own crlterla.'_Each of theserﬁwd Iénguage
groups has I[ts own private ‘broaﬁcasters (BfL—TVﬁ and Canal Plus In
French-speaking areas and VTM and Flimnet- lﬁ Dutch~spéaklng areas).
Seéondly,‘attractfve fofe(gn programmes canh be received throughout Belgtum
In their orlginal lanéuage; these are broadcast mainly from France and the
_Netherlands, and compete wlth domestic programmes. Thirdly, 93% of
vhouséholds are- connected to cable, the highest proportion In the Community,
which !ncreaseé ‘the number of programmes ava!réb!e arid thus boosts

competition.

One of {he main obJecthes of.Balglan'broadcastlng legislation has‘been‘to
stfengthen_ the positlion bf' the domestic broadcésters In each language
communlty.~ By confrasﬁ "with the position fn other yember States, these
broadcasters are not lihltéﬁ In thelr act(vfties_by‘kules on concentration;
quite the reverse, they are helped by laws which give them a strong
posft{on part;cuiarly as regérds advertlslngQ For reasons of profltability
there has for a long time been énly one commerclal television station set

up or authorized In each language communlity, so that the problem of
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"mditlpllcliy of bfoadééstéfs“' does nbt arise elther. These speclal

circumstances mean that we havé ‘to depart 'from the practice we haVe
"fo[lowed elsewhere, and to distinguish -between the two maJor language
- communitles. ) '

(B) The French-speaking community

(n General
In the French-speaking community the [legal basis ’for private
broadcasting Is the Decree of 17 July 1987,(2) amended by the Decree
of 19 July 1991(3) (these decrees are laws enacted by the elected
assembly of the community). The Decrese..distinguishes local community
televislion channels.from‘the others. The two prlvate French-speaking’
television channels -are RTL-TVI' (In which the Luxembourg corporatlion
éLT has a 66% holdlng) and Canal Plus TVCF (the main shareholders In
which are RTBF, CanaI_PluS Francé and Deflcom){

(D Monomedia concentration
Private ‘radlo statlons require althorization under the Decree of

19 July 1991; no person, nafﬁra!xor legal, may directly or lnd]rectfy
hold more than 24% of the capltal of more than flve prlivate radlo

staﬁlons. nor supply more Athan one third of thé membership of the
management bodles of more fhén fTve‘prlvatesradlo statlons, nor manage
more than flve prlvate radlo- statlons.(4) - The Executive of the
"Erench—speaklng community may depart from. this prlhclple In excebtlonal
cases where It would help to promote‘radio production with a cultural

content, uniess the Councl! on ‘the Audlovisual Industry (Consell

§ugéclggr dg {‘Audlovisuel) objects. participation In prlvate radlo
; 2y Moniteur belge, 22 August 1987, p. 12505.

(3) ‘Monlteur belge, 2 October 1991, p. 21671.
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In amy one geographical area -Is restricted on similar Ilnes,. but more

. strictly, to .one private radlo .channel as compared -with flve.(5)

“Here there Is.no provislion for exemption by the Executive. - The new

Decree preVents any natural or legal person from playing a part In the

processing of -Informatlion for mcre than one radio station In the same

.geographical area.

As far as private television In the French-speaking communlty Is

concerned; the Decree of 17 July 1987 states that any natural or legal

- person who directly or Indirectly -holds. more than 24% of the capltal of

a private.television channel In the French-speaking community may not

-;dfrectly or Indirectly -hold more. than 24%»df the capltal In- another

.private tslevision- channel . In the French-speaking community.(6)

Public administrative bodles and bodlies recognlzed as operating in the
publlc Interest may‘not directly or }ndirectjy-haVe any share .In the
capltal or In the hanagement of private televislion .channels In £he
French-speaking community, unless they are cable network operators(7)
or public broadcaéters and thelr holding does not exceed 24% of the

capital In the private channel.(8)

(rin Mg]tlmgg[alggggggttajlgn

As regards televislon-radlo concentration, a natural ‘or legal person
who dlrectly or Indirectiy holds mote than 24% of the capltal of a
private television channe! In the French;speaklng community may not

directly or Indirectly -hold more than 24% of the capital In more -than

- flve private radlo statlions. The new Decree spec!fies*that'a cable

(5)
(6)
(7)

Article 32ter of the Decree of 17 July 1887 as amended.
Article 41. ' S
Defined In Article 21.
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network operator and lts. manager may ndt between ,them hold more than
24% of the capltdL~ih a prlivate broadcasting organization, nor supply
.more than cne<thlrd~of»fhe.membersﬁlp of {he manageﬁent bodles, nor
manage “a private‘ broadcﬁstlng organlizatlion -or a local community

television channe].(9)

(1v) Restrictions on forelgn participation

--To secure authorlzatlon a private radlo statlon.must among other things

have submitted an app!lication drawn up . -In French and signed by at least
two psersons of Beﬂglan:natlonallty,'lndlcatlﬁg their names and their
addresses, which must be located In the area toiwhlch the radlo statlon
.Is. to broadeast.(10) |

T

(V) Other .restrictlions on participation

The Decree of.17 July .1987 states that a private radio statlon will bé

- authorized. only If 1t Is lndepehdent of any organlzaf!on_representlng
employers or workers, and any polltical party. (11) Public
authorities may nelither directly nor Indirectly control any prlvate'
radio station.(12) In order to secure authorization a -local
television station must be run by a non-proflt-making assoclation

established In accordance with Bel!gian law.

In the caserf private televislion, subject to the exceptions listed In

paragraph (ii11), publlic administrative bodies and bodies recognized as

operating in the.publlc Interest may not dlreétly or Indirectly have

any share In the capltal or In the managemént of private televislon

(9 “Article. 21.
(10)- Article 31(3).
(11 Article 31(4).
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' channels In-the French—speaking community.(13) A private television
channel must have Its reglistered offlice and maln place of buslness In
the French—speaking reglon or In bilingual Brussels.(14) A similar
rule applies to persons who wish to~establjsh or operate a radio or

televislon cable network.(15)

(vi) Measures to safequard plurallsm in the content of programmes

In order to secure authorization a private radlo -station must set out
to advance cuiture, to provide continuing education, to provlde news
and information, to play a part in local ‘actlivities, to provide
entertalnment or to provide services to the publlic, separatély,or at
the same time.(18)  |n designing Its programmes it must also glve a
proper place to the cultural' heritage and to artists from the
French—speaking communlity and from the - Member States of the

European Communities.(17)

A local television channel applying for authorlzétlon must In Its
programmes seek to provide lcc&l news and Information and to play a"
part In local actlvitles, cultural developmant' and conflnulng

gducation.(18)

(13) Artlcle 17.

(14) - Article 16(2).
(15) Article 20(3).
(186) Article 31(2).
(17) Article 31(8).
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Private television channels In the French-speaking community must In
thelr programmes glve a proper place to the cultural herltage of thé
French-speaking community.(1®) They must entertain collaborative
relatlionships with a view to the malntenance and development of

pluralism In the press in the French-speakling community.(20)

The new Decree lays down ru]es on édvértlslng in broadcasts by RTBF and
. other broadcasters operating wlthlﬁ the sphere of authority of ths
FrenCh—speaklng'communlty,'under which these broadcastefs must help to
promote audlovisual cultural production In the French-spedking

community and the Mgmber States of the European Communitles, and to

maintain and develop pluralism In 'televlsfon and the press In the.

French—speak+tng communlity.(21)
(vii) Disclosure of concentration

The only rules on the disclosure of concentration are those which
require prilvate radlo and television channels In the French-spsaking

commun | ty to be companies whose shares must all be reglstered.(22)
(viil) mpetit rul

There are no rules of competition law speclf}c to the media. The Law
of 27 May 1960 on 'protectlon> agalnst the abuse of economic power
applies to undertakings generally. The Law of 5 August 1991 (Whlch Is
to enter Into force on 1 April 1993) Includes provisions deailng with

restrictive practices and with the abuse of dominant positlons.

{(19) - Article 16(4).
(20)- Article 16(9).
(21) Article 26(3).
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It.-also contains provisions on mergers and acqulsltlons.- I't dppliies to

medlia undertaklngé»[n general. .
The Flemish community ' :

General
In the Flemish (or Dutch-speaking) community,. pr[Vate.broadcastlng Is
regulated by the Decree of 28 January 1987 (television) and the Decree
of 6 May 1982 (radio).(23)
The legislatlon distingulishes three categques'of private televislion

corporatldn: corporations whose broadcasts are addressed to the whole

of the Flemlish communlty; corporations whose . broadcasts are addressed

"to a selected publlc In the Flemish .community or te the people of a

(r

reglon or 'a locallty; and corporatlons which provide a radlo or
television service -agalnst payment.(24) A draft Decree under
consideratlion would Introduce a further category, that of corporations

whlch offer other categories of service to the public or to a sectlion
of 1t.(25)

Monomedlia concentration

An excluslve llicence may be glven to a single television corporation,

glving It an advertising monopoly. Such a llcence has been glven
(23) Belgisch Staatsb|ad, 18 March 1987, p. 4196 (television).
(24) Article 7 of the Decree of 28 January 1987.
(25) Draft Decree of 5 July 1991 on the approval and authorlzatlon of

radio and televisiton distribution networks and the promotion of the
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to VTM, a consortium of nine Flemfsh press publishers. VTM began
broadcasting on 1 February 1989. In radio broadcast ing, Itkewise, only
one corporatlon may broadcast advertising addressed to the publlc In
the: Flemish community as a whole.(26) Reglonal advertising may be
broadcast by radlo and television broadcasters whose programmes are
addressed to a sectlon of the Flemish community or to a local dlistrict.
Only one private regional televlslon corporatlion may be approved Inslde
any one broadcastlng area.(27)

(i11) Multimedia concentration

There Is a rule under which at Ieast 51% of the capltal In the

non-public televislon corpofatlon whose broadcasts are addressed to the

. .Flemish community as a whole :must be held by the :publishers of

:. Dutch-language dally and weekly newspapers -having thelr registered

offices In the Dutch-speaking region or In billngual : Brussels.(28)
The Decree now at the draft stage would repeal thls provision,
fol!owlng thé Initiation of infringement proceedings agalnst It by the
Commission.

Thls rule confers a speclai advéntage on Flemlish publlishers, and

bécause of It cross-holdings, which have been restricted In 'othér

~countrles, are not - only facilitated but Institutionallzed by the

1aw.(28) The rule is Intended to reserve a share of private
television ' '

(26)
(27)

(28)
(29)

Article 3 of the Decree of 12 June 1991: Belglsch Staatsblad,
14 August 1891, p. 17735. ' )

Article 7(1) of the Decree of 23 October 1991 on the organlization
and approval of private reglional television corporations.

Article 8(1) of the Decree of 28 January 1987.

Cable network operators, however., may not- hold a stake of more than
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revenue to the Flemish publishers, In order to offset an anticipdted
loss In advertlsing revenue. It also seeks to preserve the Flemlsh

chafacter of broadcasts.

(V) Restrlctions on forelan participation

The rule requlring that a 51% stake be held by Fiemish publ Ishers has

just been described.

(v) Other restrictlions on particlipation

Private television CQrporatloﬁs must take the form of legal persons
-establ Ished under prlva{e law, and must have thelr registered office In
the Dutch—speaklng region or billingual Brussels.(30) -private regional
television .corporations must be In the form of mnon-proflt-making
" assoclations.(31)  In -order ‘'to secure . authorization a private
reglonél television corporation must have as Its sole object the
provision of regional television broadcasts;(32) must operate one
regional televislon channel only;(33) and must be independent of any
polltica{ or trade unlon . grouping and of' any commerclal

organization.(34)

(vi) Measures to safeguard plurallsm In the content of programmes

Radlo statlons have a legal monopoly In their local or reglonal
broadcasting area, but they are subject to very strict pluralism

requirements.

(30) Article 5 of the Decree of 28 January 1887.
(31) . Article 4(1) of the Decree of 23 October 1991.
(32) Artlicle 4(3). -
(33) Article 4(4).
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The Flemish legislation provides that private television corporations
whose broadcasts are addressed to the Flemish community as a whole must
In thelr broadcasts provide a varlet§ of Informatlion, education and
entertainment, complying with guotas set by the Flemish Executive.(35)
‘Where a prlvate_}elevlsloh,corporatlon addresses Its programmes to &
selected publlc'lnélde the Flemish community, or to'a reglonal or local
'publlc, other rules.apply: +the corporation must take the form of a
' legal person establlshed under private law, whose objects are confined
to the provislon of éoc}al, cultural and educational broadcasts.(36)
A private reglondj television corporation must provide news. and
[nformation, reglonal—Interest, educatlon and leisure programmes In
order to promote communicatlion between those 1iving In Its broadcasting
area and to contrlbute to the‘general soclal and cultural development
of the reglon.(37) |ts news and Informatlion broadcasts must comply

with the customary standards of ethics In Journallsm, and edltorlial

impartlallty and independence must be ensured.(38)

i TR RS AR S e

LI G T

The draft Decree of 5 July 1991 would require the operators of radlo

and television cable networks to provide simultaneous and uninterrupted

Sl R R TN

refay of a number of radlo/and television channels whose broadcasters
were duly authorized by the authorities of thelr country, and whlch

were addressed to the whole of the relevant community; .the number of

R PN EE T Pl S I ouL

such channels would be equal to the number of radlo and television
channels broadcast by the public broadcasting services of the Flemish
community; the obligation would apply where the Flemish community

authorities established that those Flemish channels were relayéd

(35) Artlicles 9 and 10 of the Decree of 28 January 1887.
(383 Article 5(1) of the Decree of 11 May 1988.
(37) Artlicle 2 of the Decree of 23 October 1981.
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on. the cable network of that country, and provided the non-Flemish
. broadcasts were In the language or one of the languages of the relevant

country. (39)
(vib) Disclosur sen

The private television corporation whose broadcasts are addressed to
the Flemish community as a whole is fedulred to lnformvthe Flemlsh
Executlve of any change In Its share capltal. Every year It must
supply the Executive with a report showing how it has complled with the
réqulrementé of medla Ieglslatlon1(40) Its shares'must be reglstered
shares. (41) '

(viil) Competition rules : .

There Is in Belglum no form of merger control based on competition

conslderations which might affect the medla.
2  DEMNMARK
a) Background

Danish broadcasting, Insplred by traditlonal public servlcevobjectIVes and

with an essentially natlonal focus, has provided a relatively Iimlted

(gg):‘~-é‘rtlgl.e;gsgj)..(S)' P T R P S - SN R TP S S R S B SRS oot miEs A
(40) Article 2 of the Decree of 11 May -1988.
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domestic service In comparison with many of Its European partners. Denmark
‘has one of the lowest per capita viewing. flgures In Europe(#2). Although
Danish radlo started operations in 19822 as a pflvate enterprise, pollitical
consensus was quickly reached that this new medlium should be placed under
state control as a public service. Thus In 1926, the same year thet the
British Broadcast[anCompany recelved Its royai charter and became the e
British Broadcastlﬁg-Corporatlon, Danmarks Radio (DR), a statutory public
corporation funded by |lcence fees, was granted a monopoly over radlo A
broadcasting. This monopely was sxtended 1n 1954 to the television sector.
In 1985 existing legisiation was amendend to open the way to prlvate
broadcasters, albeit at the carefully contalned local level(43), Private
broadcasters have consistently been refused entry at the natlonal level,
although a degree of competltion for DR has now been provided by the new,
public television statlon Tv2 which began regular broadcasts in 1988. TV
2, unlike DR, Is funded predominantly by advertlsing revenues ‘and seeks to

ref lect reglonal Interests through Its network of elght reglonal stations.

bue to the !limitations of the pubtfc system cable started llife early and
.registered extensive growth in the mid seventles. Local lsed master antenna
networks were estab]Ished aﬁd In 1985 an ambltlous cable plan was launched
with the Intentlon to establish wlthin six years a natlional ‘hybrid
net‘using hlgh.technology fibre optlc cable. Sole rights to Install the
main cable llnes linking satellite recelvers to the master antenna systens
"were granted to the reg{onal telephone companles. These were thus able to
capltalise on the high technology, but also high cost, optic flbre cables
which they had already started  to Install. To further encourage this
investment the telephone companies were glven one other important monopoly:
they alone were entitled to capture satellite signals and relay them to
master antenna systems over thelr cable trunk Ilnes. This protection was to

last for two yeare and In 1987 the hybrid net leglslation was amended to

(423 Special 1991 editlon of Medlaspouvolrs by - Truffart, F. entltled-
"Guide des televlslons en Europe ; at p 21.

- o C  om e L At e A NTH
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allow both Individual and satelllte master antenna (SMATV) receptlon. Slnce
then there has been a rapld growth In SMATV systems able to relay satelllte
programmes at signiflicantly lower rates, wlith the, number of households
attached tb SMATY systems closely vying with that of those connected to the
.hybrid net. Cable relay has been dellberately structured to retain close
local ties but with the development of the hybrid net showing signs .of
exhaustlon there are calls for the relaxation of the existing rules to open
the -way for a national cable broadcast service. At pfeéent, a draft jaw
proposes to make some changes In the audlovisual sector. However, this will

not affect the exlisting position on owhershlp and pluralism In the media.

b) Princliples of Constitutional Law

The policy behind Danlish iegisiation concerning the media Is based on the
freedom of expression and Information. The Danish Constitution of 1953 sets
out, a genefal guarantee of freedqm. of expression In article 77 which
provides that "(a)ny person shall be entitled to publish hils thoughts in
printing, In wrlting, and In speech, provided that he may be held
aﬁswerable in a court of Justice. Censorshlp»and other preventive measures

shall never again be Introduced”.

c) The Reagulation of Concentrations n the Local Radlo and Television
sSeclors

Danlish legisliation centres on the discretlionary award of local |lcences and

few, If any, speciflc requirements are set down In primary leglslatlion.




- 17 -

Two categories of Ilcence "holders are Identifled(44): firstly, local

authorities; and secondly, private broadcast organlsat fons.

No spéclflc mono?or cross medla ownershlip restr!ctfoné are contained In the.
governing Ieglslatlgn. !ndeed; the only provistion ln'polntuis one which
favours a spedlflc form of cross medla ownérshlp publlshers .of .natlonal
and focal newspapers are exempt from the prohibltlen en proflt~maklng
entities having "a "decisive .Influence™ In local radlo or ?eleyislon
stations (section 15 a. (2) of the 1990 Order). The award of a broadcast
licence to a company In which newspaper Interests predominate- Is, however,
conditional on the broadcast station operating so as "to provide a forum.
" for .broad local debate". At the mono medlé iave[, licence holders are
required to carry out thelr actlvities In an;'inqependént' fashion without
cooperation on a long-term basls with other .1lcencees. In particular,
section 15 a. (4) provides that thelr programme actlvitles may not, except
In 'éxpeptlonar cases, lnciude 'programmés which - are " slmultaneously

broadcast by another I|lcehsee.

d) Forelgn and Other Ownershlp Restrictions for Lo al Radlo and Television

Licences

The categorx of appllicants forllbcél llcences |s closely clrecumscrlbed.
Although there are no restrictions on.fofelgn dwﬁershlp.as such, a number
of leglislative provislions 'serve to deter forelign or Indeed more general

commerclal Investment In the private audiovisual sector(45). The majorlity

(44) The main leglslation for the audiovisual sector stems from the 1973
Radio and Televislon Act, no. 421 of the 15th of June. Thls has
undergone numerous amendments over time and thesse were recently
consolldated in Bekendtgorelse no.339 of 1990, hereinafter referred
.to as the “1990 Order’ The llcencling provislons for the private
broadcast sector are set out In Chapter 2a of the 1990 Order.
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of board members of a |lcensed company or assoclation are required to be
résldent in the local area and llicence holders must have as thelr sole
object radio or television activities. MoreoVer, commercla! entltles, with
the éxcéptlon of natlonal and local newspaper publlsﬁers, as ‘noted above,
are not allowed to -have a -“decisive Influence" In -local radlo and
teleVlqun organisations. Licences may also be grénted~to local authorities
but then only -if thelr purposs ' In engaging n1‘programme activities |Is
éolely to make avallable production and broadcasting facllities for
citlzens or to provide Informatfon concerning the local authority (section
15a (3)). | o

e) Cable Relay

Tlght -ownership prbvlslons for. private entlitles have served to fuel the
demand fBr forelgn programmes and- Denmark now possesses a technologically
advanced- network of hybrld-cable and SMATV systems. Limltations In the
offer at domestic level are thus countérbalanced by widespread access to

forelgn statlonsJ

Nevertheless ownership of the technlical infrastructure |Is carefully
controlled acting to block fbrelgn and commercial entry. Thus, ownershlb of
MATV systems has beén restricted mainly ‘o the reglonal telephone companles
and antenna socletle;, with a contlnulng emphasis on local control - and

accountablllty.

Small, domestic MATV networks of twenty five or fewer head ends do not
require formal author Isation (section 3a.(5) of-the 1990 Order), while the
larger nets must obtain a llcence from ‘the Minltster for Communicatlons
(sectlon 5). Licence awards for master antenna cable networks have been
‘restricted to four dlstinct -<categorles: local government Eodles; the
regional telephone companles, owners of appartment blocks and non—profit
user groups or anténna socletlies. In 1989 more than 80% of the MATV systems

were owned by the ahtenna socletles and prlivate companles have had to
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content themselves with ‘operating contracts’ to  Install and run the

networks. . :

The possibillty that ownership of MATV networks mlght. be ¢oncentrated In a

‘few hands or that there might be direct penetration by private concerns

with Interests Tn ptherumédla outlets. Is thus greatly reduced. Prlvéte
Installation companles, desplte their caplital Investment, have to negotlate
coverage and programme' terms wlth the antenna socletles and flnd.themselves
at  a disadvantage vis. a vls' the Dpowerful telephone companles.
Nevertheless, lndependehp firms have hoved Into tﬁe Danish cable market
with Finvik, part of the -Swedish group Kinnévik, .establishling a strong
market presence. 1t will be -apparent that thése ownsrship restrictlions
serve to prevent forelgn -companies from owning the cable Infrastructure,
although they. are not pfecluded.from seeking operating contracjs on simliar

terms-to Danlish companies.

f) Domestlc Competition Léglsiation

Domestic competition legislation was Introduced I. 1989(46). This requires
that the Competition Board be notified of all ‘agreements and decisions, by,

which a dominant JAnf.luence Is exerted. or may be exerted 6n a certaln
market” (sectlon' 5.(1)). The Cohpetltlon Board has wlide. powers of
Investigation -and may, subject to safeguards concerhlng -confidential
Information, publlish reports where this will promote ‘transparency” In the
market structure. Where practlices are thought - to. be restrictive of
competition the Board Is empowéred te Inltlate negotlations, terminate
agreements dndgset maximum prlce. or profit thresholds. The Act appiles to
commerclal enterprises and assoclations of- such enterprises and, to a more .
limited extent, to busliness activities performed by central or local
government administrations. The more draconlan powers of the Competition

Board to terminate agreements and set maxImum price or profit thresholds do
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not, however, apply to the latter category of business actlvitles performed

by public " bodlies, nor to business activitles whlch, under speclal

provislon, are subject to control or approval by publlic authorltles.

95 The Protection of Plura!ish through Content Regulation

Danmarks Radlo, as.the established public service broadcaster, lIs reqdlred

to broadcast news, Information, entertainment and.cultural programmes(47) ..

_Moreover, In programme planning, paramount emphasis must be placed on ~

freedom of Information and expressfon. it Is to strive to offer quality,
diversity -and plurallsm and- to attach ‘importance to objectivity and:
impartiality in Its news programmes. Apart  from these very generar
provislons the only other redulrement is to broadcast civil defence

Informatlon at a time of crisls. .

The other national television broadcaster, TV2, a public ‘corporation
distinct from DR, Is set up around eight reglonal and one central boards.
TVZ2 has even fewer express publlic service obligations than DR: sectlon 15
k. of the 1990 Order merely reduires It to strive to provide quallty,
diverslty and plurallsm and ensure that Its regional programming has a real
{Ink with the .reglon In question. 'TV2 is required by Its statutes to

‘broadcaSt news and Informatlon:programmes, entertalnment and artistic and

cultural programmes. News and Informatlon programmes must be objective and

‘lmpéft!al. In any event the broadcasting of programmes must be made having

regard to diversity and pluralism(48) The vast bulk of TV2's programmes,

with tﬁe exceptlon of Its news and current affalrs programmes, must be

(47) See sectlon 6 which deals specifically with the programme
obligatlons of DR. See also Article 3 of Decree n° 148 of 6th March
1989 concerning the statutes of DR. o

(AR) " Article 3(2) of Decree n° 75 of 5th February 1990 concerning the
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.commissioned from lhdependent producers, although It le involved In some

coproduction actlivity. Tv2 I's, however, subject to one speclf1c'content
" provision designed to favour Scandlnavlan production: it Is “to endeavour '’
to ensure that at least 50% of its transmltted programmes are of Danish or
Nordic origin. B ' .
In the private radlo and television sector the aﬁard of llcences Is an
essentlally dlscretlonary affalr and very few guldelines are sét as to the
criteria which should be employed Some stress Is placed howevar on the
appllcants awareness of local speclflcltles. those sesking a llcenée are
requlred to descrlbe thelr projected programme actlvlty to the ‘loca]
Commission so that: It can ensure that there will be an adequate connectlon
with the local area (ssction 15 b. (2)). in processing applications ‘the
Commisslon Is also to endeavour to ensure that the local area Is servliced
by a ‘comprehsnsive’ range of prdgrammes (Ibid.). Local broadcast llcenceee
must also transmlf emergency messages.to the population. The Minister for
Communications Is empowsred to lay down rules for local radlo and
television broadcasting (section 15-).).

Cable and master antenna systems may relay fofelgn sound or television
programmes from dlrect broadcast and communications satellltes, provided
that the programmes are distributed simultaneously and wlthout
alteration(49) NeVertheless. the . Minister for-. Communications Is
empowered to regulate not only the llcencing of these systems but also the
level of consumer Influence over the programmes to lbe offered(50)

Licences have been granted to a I|imited number of operators so that cable
lnetailatlpn companies have had to negotiate Installation and operating

contracts wlth these entities, frequently . the non-profit antenna

(49) Section 3 of the 1990 Ordar
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soéleties. This has placed them at an undoubted contractual disadvantage

_when negotiating ‘terms. Regulations(51) require that ‘where ownership of

the neté Is not In the hands of a user group that usérs be consuited over
programme policy.and that there should :be an attempt to follow -their
proposals. Consultatlon Is also necessary ‘where an exlisting programme
proflie Is to be changed. Declsions by the user groubs themseives should be
followed. In conéequende, programme policy for the master antenné net@orks
Is In part dlictated by the consumers. ‘

h) Transbarency:

.The Danish .legislation contalins no transparency mequjreménts relating “to

ownershlp shares In the medla. However, the Press Law of 1986 prov}des that

.all-Danlsh publications must have 'printed withln them the publlisher’s name

and. that perlodicals should also Include the name of the edlitor and the
place where published(52).

3. GERMANY
A. Constitutlonal oblligations
The freedom of broadcasting guaraﬁteed by Article 5(1), second éentence,'of

the Baslic:Law has conslistently been regarded by the Federal Coristlitutional

Court as primarily a “functlonal" freedom which must bé exercised In a way

(51) Order no. 651 of 22nd September 1986 as amended by order no. 755 of
12th December 1988, . Chapter 5.

tay
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that ensures that the Information.provided Is not subject to the Inf luence

of the State or of special Interest groups.(53) |n its early judgments,

‘the Court had ruled that this was péssible only on the basis of internal

pluralism in broadcasting companles, as a consequence of which they would

by virtue of thelir very structure necessarlly'embrace different opinlons

‘and would be bound to offer balanced'progfammes; It was not until the 1981

FRAG Jjudgment that the Court also referred to the posslbiﬁlty of external
blurallsm of private broadcastihg companies, on the basis of which a. wlde
range of opinlons would be guaranteed by a wide range. of programmes.(54)
The laws on broadcasting and,thé medla adopted by the L#nder during the
ensuing period authorlzed private broadcasting In accordance wlth varlo&s
arrangements ranging .between lInternal - and .external pluralism and on. the
basis of varlious regulations almed at. preventing any concentration of the
medla. As the Lower Saxony law oon broadcasting did not provids all the
necessary safeguards ln_thls respect, the Federal Constltutlonal Court was
requfred to specffy the‘condltlons which had to-be met by rules on.margers.
In particular they had to prohlblt broadcasting companies from cumulating
programmes and prevent double monopolies In broadcasting. and the
press.(55) The Court ruled, however, that a publlshing company could
extend Its activities to broadcasting ("cross ownershlps") provided that

this dld not allow a group of companles to acqulre a domlnant position In

(53) BVerfGE 12, 205; 57, 295; 73, 118; 74, 297, 83, 238.

(54) BVerfGE 57, 295 (325). ' . i

(55) BVerfGE 73, 118 (175). For comments see Kull, Auf dem Wege zum
dualen Fernsehsystem - Das vierte Farncahiirtel ! dea
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the area of public opinion forming.(56) In general terms, the guarantee
of pluralism and In particular the ban-on concentration play an 1important
part in the case-law of the Constltutional Court. The Court has stressed
on-several occaslons that'"trendsntowards concentration fiad to ‘be countered
as early and as effectively as possible"; on’  the .grounds that "It Is
partfcularly dlfflculty In this area, to.rectlfy mistakes that have already
been made".(57) ‘

As regards the concept of pluralism, according to the case—-law of . the
Constitutional Court, meésures In favour of plurallsm are necessary to glve
effect to and .protect. the basic principle of Article 5(1) of the Baslc Law.
As- regards broadcasting, Article 5 requires laws under -which broadcasters
are -organized In such a way that all Interested partlés‘can express thelir
views (1961 Judgment);. the’constltutlonél freedom of broadcasting ‘Is a
freedom "seérving" the constltutional principle of freedbm to fofm'oplnlohs
guaranteeéd by Article § (third Judgment'of 1981 plus sixth Judgment of
1891). As regards the press, the objective of press freédom, l.e. to
facillitate and safeguard free opinlon forming, requires the press to be
protected -agalnst attampts to do away wlth competing oplnlons by heans of

economlic pressure (BVerfGE 25).
B. Monomsedlia concentration
The Rundfunkstaatsvertrag der L&nder (RstV) of 31 August 1991 lays down

uniform regulations on concentratldns appllcable to programmes broadcast

throughout the entire Federal. area, whereas the 16 Linder laws on media

(58) BVerfGE 73, 118 (175). The Court did not rule on the question of
- whether -the Federal Legislature was required under the constitutlion
it ia o raieadia imntarnenctration. 83, 238 (328). :
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applicable to programmes broadcast at Land, reglional or local level
sometimes vary. The key provlé[qn of Lander regulations on mergers Is thé
ban on the cumulation of pfogrammes. This ban Is found, with a few
varlations, In almost all media laws adopted by the Lander,(58) as well as
In Article 21(1) and (2) of the Rundfunkstaatsvertrag. Article 21(1) -and
(2) of that Treaty lays down that an operator may broadcaSt throughout the
entire Federal area up to two radlo and television programmes. lﬁ the
case of televislon, for example, an operator may broadcast two programmes
and of thoéé two only one may be a "general programme” or a “speclal
Interest programme™. '

Also taken Into account are programmes over which the broadcasting company
Is able to exerclse a controlling Influence because of I[ts shareholding or

in -any other way, Including the supply -of programmes.(59)

The duthorization to broadcast throughout the entire Federal area a

(58) See Artlcle 5(3) Rh-Pf; Article 19(1) LMG Hmb; .Article 5(2)
LRG Nds.; Artlcle 40(2) ~ LRG Saar.; Artlcle 5(4) LRG Schl.-H.;
Article 19(1) and (3) LMG Baden-Wilrtemberg; Article 6(3) LRG NW;
Article 15(1) and (2) HPRG; Article 25(5) BayMEG. The Berlin law
on the pllot project on cable televislon contains a simllar
provision concerning a "bottleneck" In transmisslion capacity; see ’
In thls connectlon Kreuzliger, Probleme bel der Gestaltung von
Landesmedien- und Landesrundfunkgesetzen, DVB1.1986, 1085 (1079)
and Rieker. Privatrundfunk-Cessetze Im Bundesstzat. 1885. pn. 100.
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“general programme" or "speclal Interest programmé"\can'be granted only to
a broadcaster in whlich none of the Interested parties holds 50% or more of
the shareé and voting rights or exerts a simllar dominant Influence In any
other way.(60)

This type of‘restrictlon on ownership Is also to.be found In the medlia laws
of certain Ldnder (for example Article 25(5) of the Bavarian Law) which lay
down that an.operétcr may broadcast only one radlo or TV programme In :its

local or regional drea. o !
(a) Rules on minority shareholdings

The Rundfunkstaatsvertrag and the majority of- Linder laws also attribute to
a broadcasting company those programmes .over which lf Is able to exert a
controlling lnf!uenée,-elther on lts own or Jjointly with third pa}tles,
aithough'it does not :have a minority hoiding (in the form of7shares cr
votlﬁg,rlgh{s) in the company which broadcasts these programmes and Is not
linked to It In any other way.(61) The authoritles therefore take Into
account many other economlic possibillities of exerting an Influence and
de fggtg sltuatloné of dependence In which a broadcasting company may be
placed.

However, the Rundfunkstaatsvertrag and the leglislatlion in force In certaln

Linder have modified this principle through a number of liberal

(60) Article 21(2) of the RuStVv. :

(61) For example, through cress holdings representing 25% of the capital
(Article 19(1) AktG) or through contracts concerning -control or the -
transfer of profits within the meaning of Articles 291 and 292
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présumptlons whereby the Influence exerted Is considered “not to be a
dominant one" below certain thresholds of holdings.(62)- paragraph 3 of
Artlcle 21 lays down that any person or company which holds mofe than 25%
but ‘less than 50% of the capital and voting rights of an operator
broadcasting a “general programme™ or ‘“speclal Interest programme”
throughout the -entire Federal area which 1Is able to exsrt a dominant
influence over the same In any other way, -including those descr Ibed In the
fourth sentence of paragraph 1, may hold lnteresfs only .In two other
broadcasting organlizations providlng corresponding programmes and may not
hold more than_25% of the shares and voting rights lh such broadcasters or
may not exercise a .domlnant. Influence over such broadcasters In any other

way, Including those referred to In the fourth sentence of paragraph 1.

In the laws of certaln Lander the thresholds were fixed as follows:

~  25% of capltal or voting rights and of the programme for television
channels coverlng the Federal area and In North Rhine-Westphalla and

Mecklenburg-Westsrn Pomeranlia;(83)

- 10% of the total voting rights in the Linder of Baden-Wirttemberg,
Hessen and Ber | In;(64)

(62) .0n Artlcle 8(5) of the RStV, see Hartsteln, Ring, Krelle, Kommentar
zum Rundfunkstaatsvertrag, points 51 et .
(63) Article 8(5), fourth sentence, RStV, Article 6(3) fourth sentence
LRG NRW. ' . -
(64) - Article.18(2) 2HS LMG Baden~wunttemberg (of programme also);
: Article 15(1) point 2 HPRG; Artlicle 37(2), fourth sentence, 2HS
KPPG. ~= On problems concernling application in Baden-Wirttemberg,
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- 5% of the shares or voting rights and 10¥ of the programme In

Bremen, (65) and

I

33% of shares and the programme In Saar land.(68)

These often considerable disparltles reflect the dlifferent degrees of
rigour with which the leglslatures of the varlous Lénder"aﬁthorlze
holdings In several programmes. Moreover, the - legislatloh of certain
Linder authorlzes a varlety of derogatlons to the ban on the cumulation of
programmes where the broadcasting company In questilon has a "pluralist®
Internal structure.(®7) This sltuation leaves sufficient room for
manoeuvre to clrcumvent laws almed at reétrlcflng mergers by setting up

structures which are complietely artificlal in some cases.
(b) The "“Influence clause"

There are the same differencés of Interpretatlon as regards the definltlion

(85) Article 8(2) 2. HS BremlLMG.

(66) Article 40(3), thlrd sentence 2.HS LRG Saarland. The legislatlion
of the other L#nder does not provide for any particular threshold
of participation for the purpose of assessing thls controlliing
influence.

(67) For example, Artlicie 19(3) LMG Bad.-Wirtt (see In thls respect the
.LFK report [note 83] page 136 et seqg.); Article 5(3) LRG Nleders.
Under Article 5(3) LRG Rh.-PF, a broadcasting company may In theory
acqulre holdings In as many groups of ‘broddcasting companies as It

" wishes, provided that [ts holdlng Is below 50%( For an explanation
of the provisions In force In Baden-Wirttemberg, see Bulllnger, In:
e i tur Radam_Wirttembera. bolnt 19 No 68 et seq. and
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of an “"other controlling Influence”. As wlth the overwhafm!ng majority of
Ldnder laws on the medla, the.StaatsvertraQ considers thaf It Is sufficlent
for the broadcastlngbcompany to be able to exert a controiling Influence
over another cdmpany. Article 21(1), fourth sentence, polints 1 and 2
speclifies what Is mqgnt by dominant Influence: this Is deemed'to exlist

where a broadcaster or a person who may be treated as such

1. regularly. - claims a majJor part of the alr time of another broadcaster by

broadcasting programme units suppllied by the latter or

2. by virtue of contractual! agreements, provislons conforming to statute
law or any other provision, occuples-a posftlon enabiing ‘It . to make
important declislons by another broadcaster concerning programming, and

the purchase or productlion of programmes subject to Its authorization.

The questlion has arlisen as to whether the fact that Mr Kirch has a 43%
holding In SAT 1. ("general programme") and 25% holding In Premlére
(speciallized entertainment channel) is incompatible with Artlicle 21(1) and
(3) of the RuStV. Moreover, hls son, Thomas Kirch, holds 48% of the shares

‘In "Pro 7 (speclallzed entertalnment channel) which Itself holds 45% of

Kabe lkanaal (also speclalizing In entertalnment).

Moreover, 10% of the last-named channel Is held by Mr Kofler who Is the
director of Pro 7. The programmes for Pro 7 are supplied by Leo Kirch who

holds the rights to a great many fllms and series. Taken together, these

'two situations could be lhcompatlble with Article 21(1) of - the

Rundfunkstaatsvertrag which prohibits any person from having more than two

different channels broadcasting throughout the ﬁatlon.

on the other “hand, Article 5(4) of the Schleswig-Holsteln law Is more
specific, because It requlres a "legal Influence", which consliderably

reduces the range of possible forms of Influence.
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This difference In Interpretation of the "Influence clause” Is curréntl

Q

great practical signiflcance, since It Is cruclal especlally-In assessling

{he extent of partlicipation In the cases of Pro 7 and Té1é 5.
(C) Multimedia concentration

In the Federal Republlc, nelther laws on the media nor the RuStV restrict
multimedia Interpenetration. Intermedia or "“diagonal" Interpenetration
‘between broadcasting companles and the press are restricted by Ldnder medla
laws only where they threaten to create a "double monopoly at local or
reglonal.IGVel. If a press enterprlse holds a domlinant posltlon In the
daily press seotor in a glven area, It may not also exert a controliing
Inf luence over .a programme oroadcast In the same afea,‘slnce otherwise- It
could acquire a domlinant poslflon In the sphefe of public
opinlon-forming.(68) However, as regards programmes broadcast throughout
the entlre Federal area, the Rundfunkstaatsvertrag does not restrict

holdings by press enterprises.

(A) Disparities between Linder regulations

(88) "Hence the proposal by the Monopol les Commission, see

' Sondergutachten 11, Wettbewerbsprobleme bel der Elnfﬂhrung von
priyvatem HOrfupk. MAnd Eernsehen. . 19881, Nos..2 el seq.. See also In
this connectlon Schmldt Rundfunkvlelfalt Mogllchkelten und

N TN P
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The majority of Lander laws on the media(®9) seek to avold local double
monopolies by means of special rules on concentration which restrict the
‘possibillty of a press enterprise holding a ddmlnant-posltlon on the market

acqqlrlhg holdings In companies broadcasting In the same area.

- The regulatléns-}n Hamburg and Bremen allow press enterprises occupylng
a dominant position on the market to eXxtend 'thelr aétlvltles Into
broadcasting, but only as part of groups of broadcaétlng companies and
on condltion that they hold no more than 25% of broadcasting and voting
rights.(70). Bavarla has Introduced a simllar restriction set at 50%

of programmes,Abut only [n reglons where It Is not possible to operate
more than two programmes; In other cases, the share held by the press

enterprise In broadcasting programmes may not exceed one third.(71)

— By contrast, the law on the medla In Baden-Wirttemberg does not

(69) There Is no similar provision In Berlih, In Rheinland-Pfalz or In
Saarland, and this situation 'manifestly confilcts with the
perfectly clear provisions In Lower Saxony. '

(70) Artlicle 19(3) HmbLMG (In thlis case, the share of the capltal may be

~up to 35%); Article 8(4) BremlMG. See In thls connection Mook,
Privater Rundfunk Im Splegel! der Landesrundfunkgesetze, AfP 1986,
10(14); Kull, Aktuelle Fragen der Rahmenbedlngungen fir privaten

i)
:
:
&
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b Rundfunk, AfP 1985, 265 gt sedq.; Ricker, (see note 78), page 103
] et seq.; GroB, Medlenlandschaft Im ‘Umbruch, 1985, page 102
et seq., Stammler, Informatlonsvielfalt und Wettbewerbsprobleme.

-~ - Hber legungen zur--Wettbewerbsordnung Im -Beredch-privaten Rundfunks,
medlaperspektiven 1985, 601 (605). : )
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‘stipulate any celling for shares or programmes but I[nstead requlres

(b)

The

broadcasting companles to take the necessary measures 1o guarantee
Internal piluralism (e.g., setting up a programming committee) .In all
cases where a press enferprlse oceupying a dominant posftlon on the

market ‘holds more than 50% of caplital or voting rights.(72)

Tﬁe sltuation Is qulte different In thoss Lénder Whlch have no local or
reglonal . broadcast Ing company . .{Hessen, Lower Saxony and
Sch!eswlguHonteln); as there are no press enterprises domlnating the
market at Land level, there Is not the same risk of creating a double
monopoly as In the Liander of southern Germany which glve preference to
local broadcasting structures. [t has therefore been possible to
simply fix correspondlng,llmlté for programmes or broadcasts of a local
nature.(73)

Difflcultlies arlising In practice

regulations mentioned are In most cases Intended as a means of

restricting the number of Ilcences; as a result, subsequent changes in

holdIng patterns can only be dealt with Indlirectly on the basls of general

(72)

(73)

See Article 22 paragraph 3 In conjunction with paragraph 2 of LMG
Baden-Wlrttemberg: through its organization, and more specifically
through the setting up of a programming committee made up of
representatives of the maln tendenclies In the broadcasting area and
through Its range .of programmes and the broad Ilines of Its
programming, every Dbroadcasting company must provide legal
guarantees that its broadc¢asts respect the principle of pluralism.

See Article 23 LRG Nieders; Article 16 HPRG; In
Schleswig-Holsteln, no corresponding provision has been adopted as
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grounds for the revocation of such licences, which leaves a great deal of
room for manoeuvre. For example, In Hamburg, express rules do exlst (ahy
'exceedlngl of the  limit must be corrected within one year,
Article 18(4) HmbLMG), but they themselves offer scope for clrcumventing
the law gnd contaln_no‘prcvlslon on how to_return to the legal ceiling, nor

on possible penalties for falling to do so.

Generally spéaklng, the provisions that the Land leglslatures have adopted
to combat double monopollies only partly tackle the_bhenomenon of media
Interpenetration. In thelr local or regilonal circulation area (there 'Is no
dominant enterprise within the meaning of Article 22 GWB at Land or Federal
level), press enterprises holding a dominant position on the market can
acqulre holdings In a broadcasting company operatlhg In the same area only
within the specifled !imits. By contrast, they are not subject to this
[lmit if they acqulre a holding In a broadcasting combany operating In
another area, or in one operating at Land or Federal Iével. They may also
take holdlngs ‘In several broadcasting companies provided that thess

broadecast In different areas.
(D) Competition rules concerning mergers

In the Federal Republic, private broadcastlng companles are subject not

only to L#nder leglslation on the media, but also to merger rules
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adopted In the framework of -general leglslatlon on restrictive agreemenhts,
and In particular to the merger cont}ol provislions In Articles 23 and 24 of
the law agalnst restraints of competition (GWB).(74) Under ~thesé
prdvislons, a merger s deemed to occur where an enterprise acquires the
assets. or more than 25% of the shares of another enterprise or where ™It
lncreases Its holding to more than 50% :(Article 23(2) of the *GWB):
Moreover the xnérger has to be of a certain size, l.e. the enterprises
involved must together have at least 20% of the ‘market at Federal level;
have a Jolnt turnover of at least DM 500 million or employ at least
10 000 people. |

This 'set of provislons has llttle effect In controlllng'mefgers of prilvate
broadcasting companies, glven that they do not capture the *Internal growth
of the enterprise® (l.e. Its extension on locaf markets) and given that
even holdings below the threshold for appllcat]on‘ of the law may be
signiflcant from the polnt'of view of their Influence on publlc oplinlon,
fdr_exaﬁple where holdings In press enterprises are lInvolved. None the
less, the maln factor Is that It Is very rare for private brOadcastlngv:
companies to reach the specifled thresholds,(75) which explains why It Is
also extremely rare for the Federal cartel Offlce to have to deal with

cases of mergers.

(74> This Is not prejudiced by Lander powers in the sphere of
broadcasting, Bver fGE 73, 118 (174). See also Kibler,
Medienverflechtung,; page 57 gt sed.; Mestmicker, Dle Anwendbarkelt
des GWB - auf Zusammenschlﬂssa Zu Rundfunkunternehmen, GRUR Int.
1983, 553 et _sed.

(75)Y - Spieder:-Fuslonskontrelle:: m Medlenberelch 1988+ -page 2033 on the

. cithiart ~f the Rertelsmann—RTL Plus merger, see BKartA TB 1983/84,
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For préss‘ enterprises which edit, prlnf or distribute newspapers or
perlodicals(76) the Iimit Is however reduced to DM 25 million(77) and as
‘a resulit, mergsrs.in the field of the press may already be pfoﬁiblted from
a much lower “turnover figure.(78) - Where press companies enter Ints
mergers with broadé@gtlng companles, the merger .Is controlled on the basis
of ‘the more stringent rules applicable to .the press and s generally

sub ject- to scrutiny by the Federal Cartel Office.

Even in such a case, however, the merger cannot be prohiblted unless |t. has

the effect of dreaflhg or reinforcing a dominant position (Article 24(1) of

the GWB). Up to now, it has always been considered that this was not the

(76) See In this connection Mestmdcker, In Immenga/Mestmicker, GWB,
paragraph 23 point 40; Mdschel, Pressekonzentrat ion und
Wettbewerbegesetz, 1978, page 167 et seq.

(77) Under Article 23(1), seventh sentence, of the GWB,. the reference
figure Is twenty times the turnover. However, under the slxth

- sentence of thls provislon, only three quarters of the turnover are
taken Into conslideration for commerclal enterprises, the threshold
applicable to press distribution " companles belng ralsed to
DM 33.3 mil!lon. :

(78) The constlitutionality of merger, control in the press sector, which
has "been the subject of a wide-ranging debate, has never been
called Into question by the' Bundesverfassungsgericht (Federal

e e COnstitutlonal Court)-BVerfGs sNJW.11986;+~1743:~ See-also BGHZ 76,

55 (page B4 et seq.): KiUBler Mediemusrns! imhéiime  mome EE  wisb
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case when there was a merger between a bress enterprise and a broadcasting
company, since these have generally been taken to be different
markets.(79)  Moreover, the technlical possibllities of ‘transmission are
limited; combined with the speclal characteristics of .the broadcésting
marke{ whgre power ful public enterprises operate, this créates~from the
6utsef a sltuation which is not very satlsfactory from the point of view
of cbmpetition. There Is therefore scarcely any oppértunlty to apply
merger ‘cdntrol law to malntaln existing competition. " In any event,
-merger control Instruments are not an .effectlve méans _of deallng wi{h

dominant Influences and positions In publlc opinion formlng.
(E) Provisions on the Internal structure of broadcasting companies

As mentioned above, Artlcle 21(2) lays down that a licence can be granted
only to a broadcaster Inh which no Interested party holds 50% or more of
the capltal or voting rights or exerts a similar dominant Influence In

another way.

In ‘practlce, when the few avallable channels are allocated, there Is
however a tendency to glve préference to “broadcastlng: groups" or to
enterprises grouplng partners from different flelds, In the hope that this
. pluralistic Internal structure wlll ensure a broader spectrum of bplnidns.
This 1Is why terrestrial frequencles have generally been awarded to

broadcast ing groups number Ing several members.

(79) WUW/EB- BKartA, 1921, 1924 gt seqg.; KGWUW/E OLG 2228, 2232;
Monopolkommission; Flnftes Hauptgutachten Tz. 575, Spleler (see
note S84), page 177 et seq., 183 et seaq., and Kilbler,

e ek
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(F) Measures requiring plurallsm In programmes

"As regards programme content, only the L&nder of Hamburg, Bremen and
Nor th Rhlne~Westpha|la lay down conditlons regarding balance and the
coverling of all Ideological tehdencles In order to safeguard Intérnal
pluralism. The other L&nder and the Rundfunkstaatsvertrag ~Impose such a
requirement of balance only In cases where a specifled minimum number of

- broadcasting enterprises (two or three) Is not reached, |.e. where there Is
no "external pluralism". So far, however, the supervisory bodles have not
contested any prograhme on thls basls And'ln practlice there appear‘to be

scarcely any differences between the suparvision exercised by those Ldnder
requlrlng external pluralism on the one ‘hand and ‘those reaquirlng Internal’

plurallsm on the other. Quotas for categories of programmes (culture,
education and tralning, etc.) are elther not specifled by the Linder laws
or are Indlcated only as guldel Ines.(80)

\

(G) Dlsclosure and concentration

Article 21(4) of the Rundfunkstaatsvertrag lays down that any planned
cﬁanges In holdings and ‘other - forms of Influence within the msaning of
pafagraphs 1 fo 3 must be notifled to the competent'reglonal Institution
for the media béfore they are carrled out. This requirement concerns the
broadcaster and persons connected directly or Indirectly with the
broadcaster. ‘The validlity of the changeé can be certified by the reglonal
body only If the new clircumstances meet the criteria laid down for ‘the
grant of ra licence. If changes. whose validity cannot be certified under
the third sentence are carried out, the !lcencé Is withdrawn In accordance
with Land law. ‘

(80) For example see Article 8(2) of the Rundfunkstaatsvertrag for
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The Linder laws on the medla all require broadcasting companles to declare
any change In the compositlion of thelr capltélzor to have such changes
authorized by the supervisory bédtes.‘ In some Linder, fallure to comply
with this obllgation may resuit in fines, or even withdraﬁal of the Illcence
in serlous cases. However, these provisions do not always guarantee
sufflclent transparency:wlth regard to the Influence that-can be exerted
over broadcasting companies. In. partlcular, the'authorrtles overseelng
the medlia In the Ldnder have not hitherto had sufficlent powers and
resourcss to bha ahle to unnével the complex~lntefrelatl6nshlps that caﬁ'
exist, Iin which "front companles” may be Involved. They do not have the
e%tensive powers of veriflcation enjoyed for example by the anti-trust
" authorities (Article 46 of the GWB), which means that they cannot cheek on
the spot the. Information provlded by enterprises. This has posed
problems, particularly In the case of PRO7 and SATT. Mqreover; the
.Federal supervisory structure, with 16 authorlties whose powers end at the
Lahd borders, has proved to be unsulted to the task of throwing light on
holdings and Interpenetration between ‘broadcasters operating beyond thé

borders of the Individual L&nder.
(H) Experlence and prospsects regarding mergers

Since the establishment of,prlvaté radlo stations is a relét{vely recent
phénoménon, there has so far been Iittle reliable exper lence of merger
contro! In the German L&nder. The lively debate provoked by the holding
acquired by Thomas Kirch In the natlonal television programme PRO7 and by
the holding acquired by the Compagnle Luxembourgeolse de TélédIffuslion

(CLT) In Téié 5 has however .revealed the exlstence of shortcomings In the
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control arrangements which are due both to the Inadequacy of control
Instruments and to problems of coordination between the authorltfes
"supervising the media In .the various Linder.(81) [t was very difficult to
reach a compromise at ‘the conference of directors of medla supérvlsory
authorities In the_ various Linder, among other reasons because the
authoritlies “in each ‘Land d(d not want to. take actlion against the
broadcasting companies establlshed on .thelr territory.(82)

In the fleld of radlo as well, particularly Iin the southern Lander which

tend towards a local broadcasting structure, there have been Instances of

. (81) - ‘See In this connectlon epd/KuR of 19.8.1989 and the particularly
. Instructive comments- of R&per, Formatlonen deutscher Medlemmultlis

1988, Medla Perspektlven 1988, p. 749 et seq.; for a few general
thoughts on these questions see Jens, Privater H6rfunk — eine
VYer legerdomdne? Medla Perspektiven 1989, p. 23 et seq.;

Kllngler/Schréter, Privatrechtlicher HSrfunk In Baden-Wirttenberg.
Are we on the way to provinclal channels each cover ing one Land?
Media Perspektiven 1989, p. 419 gt seq.
(82) Thus, RoOper, Stand der Verflechtung von privatem Rundfunk und
Présse 1989, Medlia Perspektlven 1989, ".p. 533 (535) accuses the
. media supervisory authorlties of the varlous Linder of having
rendered totally meaningless those rules of law almed at preventing
‘hasty mergers and of having used and abused derogations In this
connectlon. Ses also critlical comments by Lange,
Landesmedlenanstalten und “Aussenplurallsmus® auf dem Prifstand,
Media Perspektiven 1989, p. 268 et seq. which refers to the
conclusions of a three volume study pubiished undsr the title
“Rundfunkaufsicht®, carried out by Hellstern, Hoffmann-Rlem and
Reese, as part of the survey commlsslioned by North Rhine-Westphalia
In conjunction with the plliot project on cable TV for the clty of
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concentratlon to wh!ch the: supervisory authorities have In most cases not
responded. As a result of a wave of takeovers,'of changes In holdings ln,
broadcasting companies, of the acquislition  of holdings In varlous
broadcastlng companles ‘by enterprises In the media sector, the purchase of
framework programmes or the conclusion of w!de—ranglng contracts for the
supply of programmes, to ‘mention only.a few of the concelvable forms of
concentration, many broadcasting: .companies whlch were formerly autonomous
have lost thelr Independence, thus ‘handing an even greater power of
Inf luence -to a small number of firms. This trend towafds interdependenbe
with the large press groups is accompanlied by tendehcles towards
concentration at reglonal.level when local broadcasting companles group
together In pools for disseminating advertising or In chains and thus lose
the very Independence that the authors of leglslatlon wanted local

broadcast Iing companles to keep. (83)
4. GREECE
A) Backaround Note

The Greek audlovisual sector has historically been dominated by the public

service broadcaster, ‘'Greek Radlo and Television’, referred to by the

(83) See epd/KuR No 84 of 16.8.1989, Woste, Networkblldung durch die

Hinterttr? Programmzulieferer fir privaten H&6r funk In der
Bundesrepubllk — Eine Bestandsaufnahme, Medlia Perspektiven 1989,
p. 9 et seg. and Kl Inger/Schréter 'see note 102, p. 425 gt sedg.

Also the report of the Baden—Wilrttemberg Landesanstalt fUr
Kommunlkation to the Land government, Stuttgart 1989, pp. 79
et seq. and 82 et seg. which acknowledges the existence of these
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acronym‘ERT, which slince legal changes In 1987 has taken the form of a
imited Ilabillty company under public ownership. Although radio
‘broadcasting was in prfvate hands untli! 1935, strlct'government control has
characterised Greek broadcasting ‘ever since: until recently the only

signiflcant derogat!ph to fhe— state monopoly was the broadcast servics
developed by the armed forces, YENED} which in 1982 was convefted into wﬁét

was then the second broadcast sefvlce, ERT-2.

ERT -currently broadcasts three television channels. ET 1 and ET .2 are
natfonal channels, while the struggling and highly commerclal ET '3,
launched In 1989, Is restricted to Athens and Thessalonlka. ERT ls
financed by a mixture of advertising revenue and a tax Imposed on all those
connected to the maln selectricity grid, the tax Is levlied regardless of
whether -the Individual owns or uses a television set. Apart from Its thrge
television channals‘ERT afso provides a number of natlonal and reglonal

radio: services.

The ERT broadcast monopoly was finally broken at thé local level for radlo,
In 1987 and for teleévision In 1989. DlssatisfactlonAof the public and
Iimlted brogramme range led from the mld eightlses onwards to the
establ ishment of pirate radlo stations by political groups and
entrep{eneurs. offering popular muslc Interspersed with advertlising.
Consequently, when the liberallisation of local radio finally took place It
was llittle more than legal recognition of exlsting broadcast reallty. But
the liberalisation of local radio was to prove but the first step In a
confused and largely unregulated move to. a mixed publlc/private television
system: the attraction of foreign satellite channels’ for retrénsmlssloh
over-alr, without payment of copyrlght roya!tles,'haS'proved too attractlive
a commerclal propositlon to lét pass and new television channels have
sprung up to meet popular demand. Desplite the enactment of Law no. 1866 In
1889, which provided for the award of local television [lcences, no Qrants
have fo date been made and the cut-throat, flercely competlitlive nature of

Greek television broadcasting Is reminlscent of Italy In the early 1980°'s.

!
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B) Principles-of Constltutional Law

The 1975 Greek Constitution, written In the Immediate aftermath. of
dictatorship, with a helghtened awarensss of the dangers of mqnollthlc
staﬁe‘gontrol qur publlc Informatlion sources, makes speciflc reference- fo
bdih the p;lntj and audlovisual ’medla._iArt[cle‘_14 :seté. up a general
guarantée of free expression: ’(e)very person mgy‘express and dlffuse his.
thoughts orally, in writing and through the press In compliance with the
laws ,of the State’. There then follow speclfic provisions for the press
sector, with a prohibition on prior cansorshfp and the éxpedltlon of .legal

prosecutlons for press offences.

By qoptrast Artlcle 15 appllies .to the electngniclmédla:gnd states that. the
protectlions offered the press In Art!qle'%4 do not apply to ‘fiims, .sound
rqurd[ngs, radlo, television, or any other similar medlum for .the
transmlsslop cf' speech or lmages'. Instéad clauéé- two stipulates that
'(r)adld and television shall be under the lﬁmeqlate control of the State:
and shali aim at the obJectlve'transmlsslon, on equal terms, of Informatlon
and news reﬁorts as well as works of Iliterature and art’. The aquallty
level of progrémmes lsiguaranteed inAracognltlon of thelr soclal mission

and contribution to the cultural development of the country.

The amblit and.méaning of Artlcle 15 has, daussd conslderablé legal and
polltlcél controversy. Does ‘|Immedliate control of the State’ necessltate
State oﬁnership; that 'Is, a State .broadcasting monopoly, or doss It merely
require that the. State determine and overéee the regulatory framework of
'thé audlovisual sector? Moreover, can the State Justiflably use its power
of ‘control’ to determine the content ‘of news or other politically
“sensltlive programmes, long a fact of life lnAGreek publfc brOadcaétlng; or
'lS~|t father required to ensure a degree of pluralism — asvthe reference to
‘equal terms’ In Artlcle 15.2. might lead one to conclude? Despite, or
pefhaps,because o%, the restrictive history of state monepoly In the Gregk

broadcast field, pirate radio and television statlons have displayed a
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parflcular virulence. It was government attempts to close these statlons’
down which ultimately brought the scope of Article 15 directly Info»
qiiestlon.: C ' ' '

The €ounclil of State, In Its Important Judgment 1144 of 1988, concluded
that the constltuijon*diddnoi requlfsrthe Instltution of a state mohopdly,:
so as to legally predlude all-ﬁrIvate broadcast actlvity. Instead 1t -held
that ‘it was -left-to the discretlion of the legislator, in the eXerclse '&f
Its power of control, to decide whether or not to Institute a publié&
monopoly, a mixed or even entirely private broadcast system(84), over a’
decade earlier, the Councli of State had held In its judgment 2209 of 1977
that the freedom of expression recognised In the flrst paragfabh of Artlcle
14 also included -the freedom to obtain Informatlion or Ideas from whatever
avallable source. Consequently, Individual reception of read{ly'aﬁalldble
broadcast signals, whether directly from forelgn satellites or even from
dperators acting Illegally on the natlonal territory, cannot be prohiblted

unider Greek law.

C) The Redulation of monomédia Concentration

a) Radlo
- Law no. 1730 of .1987 and Presidentlial Decree no. 25 of 1988 set up the
legal conditions for the award of private radlo Ilcehces(85). The

monopoly of the publlc broadcaster ERT was retalned at the natlonal level,

AT

T TR e o

(84) Two judges gave dissenting judgments, holding that the Constltution
actually prohibited the establishment of a public monopoly.

|
|
i

(85)  These provisions. have been further modifled by Law number 1866 of
. 1889, notably in ‘the abolition of the Commission for Local Radlo
(Article 3.7).
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private licences belng solely local In ambit. Moreover, ERT has retained
monopoly rights over the use ‘of the medium and short wave bands: pfivate
broadcasters being restricted to frequencles between 87.5 and 107.7 mega

hertz.

Licences, of a renewable two year duratloﬁ, are awarded by the Minister té
the Preslident of the Government, on the advice of the Natlohal Counc}l for
Radio and Television, the new regulatory body Introduced by Law no. 1866 of
1989. Licences are lInallenable and granted to two distinct categories of
users: .to Individuals, companles or municlpal authorities which . seek to‘
provide.a var.led and wide-ranging, essentlally profeSSlonal, service and to
Individuals with some knowledge of radlio technology who wish to set up an’
amateur service, connecting Iindlviduals . within a glven quarter or

estab ! ishment or who share a partlcular Interest.

The 1988 Decree Institutes strlct ownershlp Iimits .for local radio.

Artlicle 4 provides that Individuals or companies can own only one local
radlio I[lcence and those which do not own, elther wholly or partially, a
radio llcence are entltled to ownh shares In, or act as manager, president
or member of the adminlstratlon of, only one company which holds, or has
applled to hold, a radlo‘llcence. Thls ensures dlversity In the share
structures of the varlous llcence holders and prevents evas{on‘Of'the ‘ons
licence per entfty’ rule through the use of company structures to hide real
ownership Interests. Article 6 of the 1988 Decree prohibits the creation

of networks by iinking stations through shared programming.
b) Hertzlian Televislon

It was to take another two years for the publlc television monopoly to bs
broken, and here, Just as for radlo, private broadcasting was to be
permltted. solely at the local level, ERT retaining Iits monbpoly over
national broadcasting. The natlional television and radio monopoly of ERT
Is conflrmed by paraéraph 2 of artlicle 18 of Law no. 1866 of 1988. Local

television |lcences, of seven years duratlon and renewable, are granted by
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'lant decfslon of the Minister of the President of thé Government, of .the
.Lntertér, of Finance, of. Transport and Communicatlon. The prlor advice of
"the National Council fer Radlo and. Televislon must be soﬁght before
~allocatlion. The Ilcences awarded. local televislon broadcastlhg statlions

may cover the use of cable or satelllte relay facllitles.

Just as for radio, tlight restrictlions on concentratlon of ownershlp In the
prlvaté televislon sesctor have been Instituted: Artlicle 4.g. of Law nou-
1866 provides that an .Indlvidual or cohpany~cannat have lnterestsfln twé
television satlons, whether as proprletor or In any other capaclty. - as
shareholder, manager or member of the councl! of administration of a second
television statlon: It is forbidden to cede the use or exploltation of a
televislon station to any -othet company or Individual except to a communal .

or Inter-communal organisation.

As at the time of writing no formal |icences have been granted, although

there are indicatlons that allocatlohs may at last take place In the.éourse
of the next few months. |In the absence of a functioning ‘tegal framework,.
private television staflons have multip!ted, with anything between twenty
td.forty.statlons broadcasting at any given time. Mega Channel and New
Channel have establlished a quasi-officlal status but othsrs such as
Antenna TV and Kanall 29 are currently Jostlling for position In the battle
to become domlinant actors in the private television market. Cqmpetitlon
‘has been. flerce "with stations retransmitting satellite channels on
terrestrlal networks or programming ‘plrated’ video cassette tapes: only

four of the stations make regular copyright payments(86)., The abllity to

(86) Terrestrial retransmission of satelllie broadcasts began In the
summer of 1888 whgn'fhe mayor of Thessalonika set up his own relay
station. This wds challenged In court as contrary to the states’
then monopoly over telsvislon broadcasis and led to a long running
fegal battle centering on whether satelilite relay should be seen
not as an orlginal broadcast but merely as facilitating the
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garner  advertlsing revenues through ’the insertion of publlcity Hw‘whét
amounts to de facto, If not de jure, “free programming’ has proved too
great a commerclal enticement to Ignore. The government h;s been reluctant
to Intervene to close down -the I\Legal statlons "because of..extensive
penetration by powerful press groups, capable and wlll!hg to use thelr

papers for political advantage.
<) Satellite

The relay of satelllte channels by terrestrial broadcasters has retarded
" the development of direct satelllte to homé reception. . It Is not, however,
only the private  television channels which make -use of .satelllte
programming: -the national broadcaster, ERT, has reached -agfeement with a
number of broadcast satelllte statlons, émong them MTV Europe and CNN, for.
relay of thelr programmes In. Greece. Llngulstlc and flnancial restralints
undoubtedly fimit the scope to . develop domestic satelllte channels,
although. ET1 is currently broadcast by the Eutelsat satellite for receptlon

In Cyprus.

d) Cable

‘Here, too, development has been retarded by the growth of terrestrlal
private television channels and cable Is not yet a slgnificant aspect of
Greek broadcasting. Article 4 of Law no. 1866 of 1989 envlisages that local
television statlons In receipt of a broadcast licence may employ cable
transmission technology. W¥ith the passage.of law no. 1866 of 1989 ERT lost
its monopoly over the Installation of the tschnlcal' fnfrastructure
necessary for sound and television broadcasting, a monopoly which had
covered installation both of satelllite emittors and retransmittors and
cable networks (article 2.2(b) of 1730) - the ablllity to Install such
equipment falls benceforth merely within 'Its capaclty’ to provide naflona!
sound and television licences. Cable retransmission Is governed by the

Presidential Decree of May 1988, which establishes the technical and

economic prerequisites for obtalining ths mandatory licence to relay
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satelllite signals from any statlion outslide Greece oVer a cable network.

D) TIhe Requlation of multlimedia Concentration

At present Greek‘-law' contains no Inter or cross media ownership
restrictions. In the radlo and telsvision sectors this Is m}tlgated to
some extent by the adoption, considered above, of a str{ct ‘one |lcencs
only’ princlple: cross ownership could thus never extend beyond “one
licence In each domaln. . Nevertheless, there has been coﬁslderable cencern
at .the scale of Involvement by Gresce’'s newspapér establlshment In the
private .television and radlo Industry. Many Greek newspapers are now owned
by .slzeable-business enterprises 'with Iﬁterests -which range beyond "the
publishing fleid to such politlically sensitive sectors . as banklné and the
petrol Indusfry and although undoubted!y motivated by flnanclél‘galn, there
are ‘fears that publishers may be tempted to use the audiovisual medla for
political advantage. Most of the major private TV ventures have close
lilnks with the printed press: Mega Channel, for example, is owned by a

power ful éonsort!um of press groups, Iincluding that of Lambrakis, the

proprletér of the leading dally paper Ta Nea; Kanall 29 was backed by.

Kouris Bros also with press Interessts, while New Channel belongs to the

pub | Isher Voudouris together ‘with two other publlishing companies(87).

H

E) Capital Participation Limits

a) Radlo

(87) See{ inter alla, the Jeandon report for the European Community on
the  'Impact des nouvelles technologies sur la concurrence dans
[“Industrie de la télévision en Eudrope’ Office of Offlclal
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Greek leglislation contains no. gaprtaJ partbcipaidon»‘llmitsa as such for
local radlo, a provision which might have seemed sllghtly Incongrous glven
that |lcences may be. granted to ~s¥ngJe~'!ndlvlduals, wlkth the absolute
ownership this entalls. Capltai par ticipation Jimits would have. fragmented
ownership solely In.the company fleld. _Nevertheless, there do. exist
prov.is.lons which seek to IImit the ability of lndlvlduaLs or compantes to
Influence radlo companjes through thelr flnanclal~mus¢le, The Presidentlal
Decree no. 25 of 1988 provides that an lndivldual:or company can cover more
than 5% of the functioning .costs of only one local radlo. station, "although-
certaln exceptlions are made for various Greek savings banks: and- credlt
Inst.itutions, as well as for local authoritlies or antitles fumded by them.
‘ Revenues from gifts or advertlsing from one Of more related Individuals,. or
frqm.indiQIduaJs | inked economlcally or.thtough'work, must simliarly not

exceed 5% of the statlons’ funciloning costs.
b) Television

In the prfvate television sector article 4’of Law no. 1866 provides that no
shareholder can control ﬁore than 25% of the soclal. capltal~of a local
television statlon. To resirict the more Obvlous'forms-of clrcumvent lon,
Individuals related to the fourth degree are - prohlbited from. together
ownlng shares In excess of the 25% threshold. In the publli¢c sector ERT has
been heavily crlt{c[sed, even after the structural changes Introduced by
Law no. 1730 of 1987, as unrepresentative and government controlied. The
Minister of the President of the Governmenf Is empoweréﬁ to selsct the
president, vice president and members of the powerful councltl of
administration of ERT from among the. names forwarded by fhe Natlonal
council for Radlo and Television (Art. 3.4 of law no. 1866); while the
potentially more representative watchdog body, the Representatlve Assembly
of Viewers and Llisteners, drawing widely on Indlviduals from fhe filelds of
sclence, culture and the arts, Is structurally hampered by Its
extraérdlnary slze of 50 members: some lndlcation of its potentlal may be
gleaned from the facf that no meeting had been held over a year frpm the

passage of the 1987 law.
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F) Foreigm Nationallty and other Ownershlip Restrictions

“Greek law signiflicantly curtalls forelgn ownership and Investment In radie

and. television. Article 2 of Law ne:.. 1730 of 1987 provides that local radio
Llcences, apart from tﬁose.granted to ldcél administrations, ‘can only. be
awarded to lndlviduals of éreek nationality or to legal entlities under
Greek control. There are, however, no specific limits to forelgh capltat
partlclpaf!bn. Awards may be madé to. Iindlviduals, compaﬁ!es and - to: local

munlcfpalltles.

In the television sector, Article 4 of Law no. 1866 of 1989 sﬁlpulates;‘as
noted In the previous sectlon, that no shareholder can hold more than 25%
of the social capltal of a .local teLeyléJon company and .that forelgn
capltal must not exceed 25% of Its tofal. Television IlcgncésA can be
awarded elther to companies or to loéal authorities, there is'no mention In
artlicle 4 of grants to lndlviduals. Shares In local televislon companles

cannot be held by individuals or combanles found guilty of varlious press

of fences.

lhfrlngehents proceedings pursuant to article 169 of the Treaty have been

started against Greece.

G) The Control of Concentration In the Press

There are no sector specific regulatlions controlling press concentrations,

whether at the mono or multi media levels.

“H) Domestlc¢ Competitlion Rules

Domestic competltlon legislation (Law no.'703-of 1977) Is very general and
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prohiblts a wlide rangefof-antlécompetlvae and -abusive -market practheg:
_%ts terms mirror closely the wording of Artfckes 85 and 86 of the Treaty of
Rome. - The -Competitlon Commisslon . :s. .charged wlth overseelng compllance
wlih the..legisltation which Is-appli¢able tazbotﬁ p&b+10'and pr]vate-medla

organisatlbns.

' 1) Ihe Protection.of Piuralism through Content Reaulatlion -

ERT Is required by Article 2 of Law no. 1730 to-fulfill the traditlonal
.public-service obllgation of~contrlbutlnglio the educatlon, entertainment
and Information of the Greek people. Article 3 of -the 1987 .law provlides
‘that broadcasts are t0=be~lnépbred?by such lIdeais as Iliberty, democracy,
natlional -Independence ‘and peace and friendship among peéoples. More
sﬁeclflcal!y ERT Is required to ensurse:the objectivity and completeness -of
broadcast: lnfofmaflon, the good. quallity of. broadcasts, the. protection of
the Greek language and the protectlon, advancement anhd dissemlnation of
Greek culture ‘and traditlions. The publle telev!élon channel ET 1,
previously .  ERT 1, Is the central public service channel, ;and has
traditionally sought to broadcast the -maximum number‘~poss!ble -of Greek
productions. A slignlflicant proportion of tbese programmaes have . besn
commLssfoned‘from external -producers, rather than produced 1In-house. The
second public channel pursues a more commerclal logié, while ET 3, relying
heavlly on repeat programming, Is In serious f!hano}al difflculties. All
three channels face Stiff competition from the new ‘prlvate' television
statlons and ERT has responded by increasing lts entertainment programming
and extending its broadcast day to cover the morning and late night slots.

The Natlonal Councl!. for Radlo- and Televislon which oversees the whole
range of radio and televislon services, both 'public and prlvate, has the

general misslon to guarantee the objectivity, equéllty of terms and quallty
of programmes In conformlfy with artlicle 156.2 of the Greek Constitution.
It Is 6mpowered to estébllsh codes of 'conduct for' programmes :and

advert isements.
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Artlcle 6.2 of .the 1989 Act places local:-private telsvision stattions undsetr

the same obllgatlions as those Imposed on ihewpubllcxstat1ons;~00nslﬂéfbd

".above. .In granting llcences -the quality of :-the proposed programmes and any

Jdmprovements to.the competitivity of the publlc service 'must -be taken.Intd

account.

In the private radlo sector Law no. 1730 of 1987 requlres conslderation to

be given, when granting. local .radlo licences, to the -programme. policy of

-appllcants, to whether any cultural or soclal bodiss are to contribute to

the programming and tp the statlons’ openness to Intellectual; cultural -and
soclal movements within the local cbmmunliy as well .as .to yodng-people%ln
ihe area. Control over radlo programmes .{s exerclséd,at-both_the internadl
aﬁd external Ilevel. At the Internal level, every private. local radio
statlion Is requlred to have lts own professlonal‘standarqs commi ttes of
three to.flve members, chosen from individuals residing ln‘the reéeptlon
area .of the station and who_afe distingulshed In the filelds of sclence,
Journallsm or the arts. The members of the committee are named by the-owner
of the station or the municipal councl! where thls .provides a local -radio
service., The committeé ls required to monitor compliance wlth‘thé varlous

rules and regulations which govern radlo. programmes and public1ty. Its

"decisions are binding on the management of the station and fatllure to

comply with commlittee recommendatlons may be consldered wheh a deciskon Is
taken whether or not to renew the broadcast licence. External control -Is
exeréised by the Natlonal Councll- for Radio and Television, ‘establ Ished by
the 1989 legislation. |

In both the public and prlvate radlo and teievision sectors there Is a

recognised right of reply, with the Natlonal Councli  for Radlo‘-ahd

Television now having competence In thls fleld (Artigie’6.8 of  Law 1866).

The.unreguléted growth of private commerclal television statlons has badly

hit radlo revenues and clinema box offlice takings.

J) Iransparency Regulrements
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There are extenslve transparency requirements set ub,by Greek law for -the
press; radio and. televislon sectors, primarlily concerned "to reveal 'the.
origins of thelr flnanclal résources. To- this end, all shares In companles
ownlng'dally papers or private radlo and television statlohs are required
to be named(88). .The Bank of Greece and the Deputy to the Procureur of.
the Appeal Court are empowered to examine the flnances of the daily and
periodical press, radlo and television companies. The.prlhclple of ‘banking
confldentiality canmot be called In ald by -an extensive category of
Individuals and companles In 6rder to block such an.examinatioh, . These
include certaln key administrative figures, edltors and dlrectors of. the
dally-or perlodlical press, of radlo and televlslon statlons, as well as
companies or Indlviduals which have as-thelir object the editing of dally or
-perlodical papers or the-running of radlo or teleylslon stations. Thess
provls!ohs are also applled to companies In which the above mentloned
Individuals or companles hold at least twenty percent of the soclal
cap[tal. All such entitles are requlred, by article 40.5 of Law no. 1806
of 1988, to declare annually the orlgin of 'the flnances they have Invested
lﬁ press, radlo and television enterprises:

Private radio statlions are regquired to publish thelr-annual accounts In two
dal!y. papers, one of which Is published In the reglon covered by the
“statlon. "A special Investigatlion Into concentration of ownership In the
radlo sector by the Commissloner for Accounts can be ordered by the
National Radio and Televlslon .Councll, substituted under the 1889
legislation for the Commisslon for Local Radlo (Article 13?5 of the 1988

Presidential Decree no. 25).

The National Council for Radlo and Television has wlde powers to

(88) See Artlcle 24 of Law no. 1746 of 1988 (press), Article 4.a) of Law
no. 1866 of 1989 (television), and Art{cle 2.8 of Law no. 1730 of
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Investligate breaches of the laws governing the audiovisual media -and ‘fo
astablish whether the restrictions on 'media. concentrations and fﬁé

Formation of networks have been complied with(89),

5. SPAIN

(A) Constitutlonal requirements

Although the Spanish Constitution Is the Community's youngest (1978), It
does not contain any speciflc provisions on the organization .and ‘legal
structure of: broadcasting. It guarantees freedom of -expression and
fnformation In {he broadcaétlng fleld, among others (Artlcle 20), but Ikt
confers oh the State the right to organlze and-regulate-"essentla] publtc
services" Itself (Articles 128 and 149). The organization and regulation
of broadcasting are .accordingly a matter for the legistator -and,
ultimately, the Constitutional Court. The latter has sanctioned the
Ieglslatgr‘s vlew that broadcasting Is an essentlal public service, so -a
state monopoly, or at least a set of stringent legislative provislions, Is
therefore compatible with the Constltution.(®0)  There Is no oblligation
under the:Constltutlon to Introduce private broadcasting, thls being left
to the discretion of the leglslator.(81) |n thé event of a private

‘broadcasting company belng set up, laglslgtlon must be enacted to prevent

(89) Article 3.5 of Law no. 1866 of 1889.

(80)  Judgment No 12/1982 of 31 March 1982, reported In the Boletin
- Oflicial del Estado of 21 April 1982, point. 4 of the statement of

grounds.
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concentrations. iof.  owmership and" . the ﬁormation of - ollgopoltes “‘in
bmoadcastrng;(929~.-; | ‘

The .current- leglslative. framework Qfor' the Spénlsh broadcasthg. system’
conslsts. - of ' -the - Broadcasting - Act-. of 4 January 1980,(93) ' tne
Telecommunications .Act of 18 December 1987(94) and the Act of 3 May 1988
on- the..authorlzatlon of private television-.channels.(95)  These " Acts
Impose -on private broadcasters,. and in particular ‘private televislion
broadcasters, tight restrictions as regards programming and programme
content. The number of- licences that may be granted - to national
terrestrial televislion channels ‘has been limited -to a totgi' of " three.
Cab!e and satelllte televislon channels and local terrestrial televislon

channels do not quallfy for llcences.

+
I U R . . N

(BD=Monbmedlavconcentratlon and pluratity .in broadcasting

Under - the Act on the authorization of private televislon channels, - &
company may .not be granted more than one of the- three avallable televislon
Ilcences (Article 10e). A company may not hold an interest In more than

one=llcensee5(Art1cle 19(2)). -

As ifor iradlo,’ a company may hold.only one licence to provide medlium wave:

(82) Judgment No 12/1882, polint 3 of the statement of grounds. -
(83) Act No 4/80 of 10 January 1980, Iin: Boletin Ofliclal del Estado
No 11 of 12 January 1880. ’ ‘
(84) Act No 31/87 of .18 December 1987, In: Boletin QOfliclial del Estado
: No 303 of 19 December 1987. . : -
(85) © Act No 10/1988, Boletin Ofliclial -del Estado No 10 of & May 1988,
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"sound»broadcast'lng services .and no. more. than two |lcences -to provide -
frequency modulation sound: broadcastlngb services where there 1Is a
's‘ub‘stantial overlap in the zones served. In the latter case, a cémpan’y may
hold .two. llcences with ov,erlappling-:-zones, -only wﬁe.re:.th.ere.is a lack of
p.l.dra!ity In. the provision of. sound ‘broa.dcas:tlng' services to that. area..
1t Is. also‘ stipulated -that .-a 'natural or .:legal person . may . not “hold a
majorlty.of the -shares .In-.more than-one |icensee where they provide sound
broadcasting services .whlch overlap substantially. -in terms of the zones
served. (96)

(C) Multimedia concentration-- : .. - Co ' T

According to Article 19 of the ‘draft version(S7) of the current Act. on
private televislion broadcasting, a combany was not} to hold more than a 15%
Interest In a television statlon .where [t already:held moré than"'a 18%
Interest 1!n the publisher of a“‘ dally -or weekly newspaper or In a press
agency. The same applled where a. company already -hgld- more than a -15%
Interest In a radlo statlon.: This restriction on holdings by newspaper
proprletors In broadcasting companles and the restriction on holding both
radlo and televislon Ilicences were rejected by the -legislator and. are
therefore not Included Iin the Act as It now.stands. Consequently, there
are .at. present no specific restrictions in Spain on muitlmed.lau
concentrations.

696)_ ~ Act No 31/87, Chapter 1V, Article 26 and Supplementary Provislons,
. Sixth: 1.(d) and (e). .
(97) Published- in BaoketIn Oflcial de !vas Cortes Generales No 30 of
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(D) Requirements as to the Internal structure of broadcasting compan]es

Article 18 of the Act -on prlvate“teleVlslon“broadcastlng provides that only
'ilmlted companies whose sole "business actlivity Is tﬁe broadcasting of
television programmes"quafrfy‘for a televislon licence. It also provides
that, without-prejudice to*Communlty'law, 1 Icensess musf be registered and
domiciled In Spain. = Companies whlich are not registered In a Member Stats
are -therefore -barred ¥from ‘enierTng the Spanish "television ma&ket as a
licensee. Only public 1imited llablllty companies may .hold shares In
chensees and provision fis made, as In France, for a limit on the slze of
holdings of 25% of the capltal or «veting rights (Artilcle 19(3)). If this
Iimit Is exceeded, the llcence Is automatlically void unless the compahy
reduces PtS'héldbng to theﬂawfhor1zed~¢evelawwth+n‘oﬁe~month from the date
on which the -supervisory authority -lssues =a <warn+ng' (Artlcﬁe 17¢2)).
Ho'lld lngs by compandes from .outside the ‘Commuriity(98) may mnot exceed a

total of 25% of the shares ‘fn sa 'l lcenses (Artlcle 19¢4)).
(E) Msasures requiring pluralism. In programmes

Stnhce they are def ined ‘by kaw=a3ra'publdm~serv$ée, +the var tous -channels are
under a duiy_éf-obiécidwwiy and neutraldty and -must respect pluralism of
expresslion at  the potitical, relliglteuws, soclal, cultural and Ilinguistle
levels.(99) ’ ‘ ‘ '

(98) The Flnance :Act of 28 December 1990 (BOE 311) provides that the
restrictions previously Imposed on forelgn investment In the radio
and itelevislion sectors no longer apply to Community nationals.
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(F) Disclosure and concentration

fn order to ensure the transparency from the publlic’'s point of view of the
internal structure of llcensees, the Act on private television broadcasting
has set up a speclal publlc reglster .In which must be entsred detalls of

the structure of holdings In |Ilcensees, thelr status and any changes

-thereto (Article 20). Limited companﬂes~mayzfssue-only reglstered shares.

ALl transactions Involving shares In. 1lcensees, such as their purchase,

.sale or acceptance as security, must be authorized In advance by the

supervisory authority (Article 21). The llcence as such Is expressfy

.declared to be non-transferable.(100)

(G) Rules and regulations applicable to the press

‘Underi Act No 29/1984 of 2 August 1984 - there are no dlscriminatory

restrictions on press ownership. However, for a newspaper to qualify for:

the varlous forms of government asslistance, I[ts entire share capital must
be héld by Spanish companies or natlonals. As regards transparency,
newspapers must publilish-thelr accounts annually, Indicate the structure of

their caplital to the second degree, ldentify those who hold more than a 10%

“Interest and ensure that they are entered -In the natlional press reglster In

-order that - they might receive government support. Ald Is glven to

newspapers which have no Interests In the advértising sector.
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6. FRANCE

. (A) Principles cf,constltuilonal taw: .

The French Consell constltutionnel (Constitutional Councll) conslders that

. the: need to guarantée the:righf.io:freedom.of Information anhd :expression
enshrined in :the Constltution justIfles the :adoption of spéblfic measures
to defend .pluralism ., In the- audiovisual :. fleld — as opposéd- to - the
_press. (1010 |t reaffirmed this view In a- decision of 18 September. 1986
.,in which |t held that the. rules on pluralism contalned In the Freedom of
Commun cat ion Act, | wﬁ]ch had just entered - Into - force, . were
Inadequate.(102) This decislon attaches to pluralism In the edla no
small! importdnce In that It regards It-as a pcnstltuilpnal ohJectlive in
itself and places It under the speclal protection of the Constitution.
,Thé points .In. question were ‘the. permissible scale. of a company'’s
Involvement. In the broadcasting fleld, In other. words.the IImits on- the

size of  interests ‘and on cross shareholdings, and the powers of . the

Commission ' natlonale de [a communication: et. des |lbertés (Natlonal
Commission for. Communicatlon and Freedoms - CNCL), _whlich the. Consell

constitutionne} deemed Insufficient to .ensure préperly the pluratlistic

. expression of currents of thought and oplinion In- programmes. An Act of
27 November 1986(103) tightened . up the provisions. at- Issue. and lald down

preclise limits with a view to guaranteeing pluralism. - -

The Conseil constltutionnel consliders pluralism to be nhecessary to ensure

(101) Decisions df 27 July 1982 and No 84-181 of 10 and 11 October 1884,
o Journal offlclel of 13 October 1984.

(102) Decision -No 86, 217 DC; Journal officlel of 18 September 1986,

p. 11294,
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the effective appllcation of the principle of freedom of expreéslonl The
stand taken by the Consel!l constitutionnei 'lIs ndt one of Justified
“Incompatibillty, Its view being that plurallsm ls  a constitutlonal
objective that Is ne&essary to ensure thg effectlveness of thé free
-communlcation .of ihgughts and:-opinlons referred to in Articlie 11 of the
Declaration of R(ghts. Effectiveness .presupposes a. sufflclent number of
publications of dlfferent‘tendencles (declsion of 29 July 1986 on the Press-
~Act). The. .effectiveness principle énshrlned in Article 11- of the
. Declaration ofARLghtstlsureproduced in the declsion of .18 Séptember 1986 -on
the Audlovisual Act, the Consell adding that .pluralism ‘I's a préconditlion
for democracy whlcp Involves making avaliable to the public "programmes
. which-guarantee the expreséjén of different tendencles while respecting the
:need for .honesty: In the .provislon of. Information" and which ‘guarantees
llsteners and- viewers - freedom of cholce “for which. nelther private
. Interests nor- the publlc authorlitles may substitute thelr own declsions,
Land which cannot be .bargalned away". The Consell conslidered Iin this
,déq!slon that the anti-concentratlon provislions were unconstitutional In
that they did not satlsfy'“the constitutional regulirement of preservation

of pluralism" (the provisions were sabsequently strengthened).
_(B) Monomedla -concentration

The Freedom 2f Communication Act of 30 September 1986, as amended on
27 November 1986, contalns a set of ruleé on broadcasting bodles which has
- been maintained -in subsequent amendments: “Article 41 . -thtts . draws
-distinctions based on felecommunlcatlons media (over. the alr waves, -cable,

- satellite) and on the audience of each broadcaster In'particular.

(a) Television
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No persoh'may hold two authorlzatlonslfor national television seerces

broadcast over the alir waves.

v ca

FREN T i

—~ + No person may hold both an authorization for .a natlonal: television
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service broadcast over the alr waves and an authorization ‘for a

non-national service of the same type.

- No peréon may hold more than two duthorizatlons for.televislion services
-, broadcast -exclusively "on frequenéles'reserved for sound ‘broadcasting

- ..and satelllte televislion.

- A- person holding one-.or more authorizatlons for a non-natlional
televislon service broadcast over'the alrvwaves may not be granted a
..~fur{her authorization for a non-national servrce of the same type If
that authorizatlon would have the effect of * Increasing: to more than

six mitlilion the. botsntlal audlience In- the areas. served by drl- the
services of the same type for - which that. person would hold

authorizations.

— A person holding an authorlzatlon to operate a television .service

broadcast over the alr waves In a glven area may not be granted a

further authorizatlon for a service of the same type ‘broadcast wholly

. or partly In the same area.
—.. A person ‘holding .one or more autﬁerlzatrons to operate a. network
: distributing sound and television broadcasting services by cable may
not be granted .a further authorlzatlion for a service of the same type

""" © If that authorizatlon woiild have the effect of Increasing to more than
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. elght-mililon the potentlal audience In the areas served'by:ail the
' nétworks that person would be aufhorlzed to operate. 1t should. be
noted that the same service broadcast simultaneously by d!reht
-broadcast satelllte and over the alr waves Is considered to be a single.

service broadcast over. the air waves.

The safeguarding of the blurallty of audliovisual ;ommunlcatlon services Is
also ensured: by -provisions: llmiting cross sharehqldings. In companlies
holding a television broadcasting authorization. A person who already
holds between 15% and 25% (or, In the case of satellite television, betwsen:
.33.3% and 50%) of the capltal or of the voting rights of a broadcasting
4body may not hold more than 15% .of the capltal (33.3% .In the:. case of
satellite broadcasting) of a second broadcasting body. A person who
already ho]ds two Interests of between 5 and 15% In \a terrestriail
television service' (between 5 and 33.3% In the case of satelllite
television) may not acquire a third unless:it Is no blgger than‘S%. In. the
case of regional terrestrlal~televlslon services, thére are no restrictions

on.the number of Interests.
(b) Radlo

-~ A person operating -a national network for the broadcasting of radio
services over the air waves may acquire one or more authorlzatlons to
use frequencles for the broadcasting of radio services over the alr
waves only If the potentlal audlence In the areas he would serve on the

basls of the further authorlizatlions is less than 15 milllon.

-~ In the fleld of cable distributlion, a company may hold more than one

authorization If the combined audlence does not exceed eight million

-

people.
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© (¢) The press I R

, Thé,.Act -of 27/November 1986 decléres. vold the. purchase, téke—over or’
h]re-management - (locatlon-gérance) of .a 'printedf dally .publlication
containing political and general Information wheré it_has'the effect of
permitting a naturaf’or legal person or group of natural or legal persons
to possess, control .directly or Indirectly or publ-ish as a hire-manager
printed dally publlcatloﬁs contaln{ng politlcal and Ageneraf “Informatlon
whose total clrculation Is more than 30% of the clrculation In France of
all printed -daily publicatlions of the same type.

(C) Multimedia concentration . : | o

Under Article 41(1) and (2) of the Freedom of Communication Act .the scale
of newspaper Invelvéement In broadcasting depends on a paper‘srresourceé‘and
markat.sharés.Jn each'branch of the audiovksual -sector. - A rule known-as
the ™two out of - four”..rule, whlich takes Into- conslderation aspects of
multimedia concentration, draws a distinction between radio and television

and between natlonal and local/reglional circulation.

(a) Natlonal broadcasting ' | ,

No authorlizatlon..for radio or terreétrla! ﬁeIeVISIbn broadcasting or for
the. operation of a network distributing :radio and televislon services by
cable:may be granted to a person who Is-in more than two of the followlng

situations:

—. - helder -of one.or more felevislon authorizatlons makling .1t possible to
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serve 4 mllllon people;

> holder of a radlo authorlizatlon making .It possible-to: serve more than
30 miillon people;

—-. holder of one or more authorlizations to operate: networks distributing
radio or television services by-.cable makimg It possible to serve more

.

than 6 -milllon people;
- publisher or controller of one or more printed dally pubillcations
contalning political and general Information accounting for more than

20% of total clréulatlon'{n“Franceﬂ

(p) Reglonal/local broadcastling. .

No ‘nonfnationél authorization for .radio or terrestrial television
broadcasting or for the . operation of a. network d[strlbutlngx'radlo and
television services by cable may be granted to a .person-who .is: In-more than

two of the followlng situatlions:.

- operator of a televislion servics, whether national or not, broadcast by

terrestrial means to the relevant area;

—- ~operator of ohe or more radlo services whose combined 'potent1aL
audience 'in the relevant area Is more than 10% of the total potential

audience In the same area;

- operator of a cable network distributing radio or television services

in that area;

- producer of one or more natlonal or regional dally publications
containing political and generai Information circulated in the relevant

area.
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'»Tﬁésé~ru¥es do not Impose an absolute ban on crossAshareho;dlngs‘ln the
sector of printed or audlovisual means of commun{catlbﬁ ~ In the flrst
place, they are directed only at daflly pub!lcatlons contalnlng polltical
-and’ genéra! lhformatlon and do ‘not therefore cover other perlodlcals.‘
- Audiovisual ,cémmun1catfon companles or publishing houses operatlng
' prlnclpal[y In the latter market are accordingly subjeet to no condltions
governing access to broadcasting: As  far as dally publlications are
concerned, the rules permit them to hold a not Insubstantial share of the
market, subject to a Iimlt of 20%. = Moreover, the rules do not oblige the
publishers of daily publicatrons occupying a leading or démlnant.posltlgn
on the market to glve up broadcastlng, but "simply require them to choose
between radio, television and cable. A .newspaper hbldlng a large share of
the national dailles market may thus also hold an Interest in a natlonal

broadcaster (like any other company, i.e. subject to a 25% limit).

Tbe rules are,- oﬁ the other hand, more .restrictive atv the Local. and
regional level. The 20% [Imit does not apply here, so that merely running
a dally newspaper In {he area served Is caught by the law. A holding Is
nof entirely ruled out, but.it Is limited to a single bfanch-of audlovisual

1

communication.

To conclude, the "two out of four®"-rule has the advantage of belng flexible
as It allows a company to choose the structure qf Its muitimedla

participations Itself.
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(D) Con¢entratlons“Lnéompatlble with competition law

"The law on the subject, as embodied In the new Artlcle 41(4) Of .the Act of
17“dandar9~1989;51°4)'refers to general éompetftlon law and In particular
the  Ordinance’ of 1 December 1985.(105) The new article nevertheless
expressly excludes the application of the rules on merger control (Title V
of the- Ordlnance); . which are’ pértlcularly Important as far as

concentrations are -concerned.

With regard to abuses cf dominant poslﬁ!ons and pféctlces'lmpedlng free

competition, -broadcasting companies arevgoverned by general competlitlon law

and are therefore subject to monltoring by the Consell de la concurrence

(Competitlion Councll).

Since 17 January 1989 It has no longer been for the CNCL and the Commlission

de la concurrence (Competition Cdmmlssion) to ensure jo(ﬁtly that the rules

are complied with Inasmuch as this task |s now entrusted excluslvely to the

Conselil de la concurrence, which was set-up In 1986. The Consell supérieur

de l'audlovisuel (Higher Audlovisual Councl! — CSA) may nevertheless

address observatlions to the Consell de la concurrence and refer to It any

cases Involving breaches of the rules.

In additlon to the rules on concentrations which have just been described,

the Freedom of Communication Act contains detalled provisions on the

(104) Journal offliciel of 18 January 1989, p. 728. _
(105) Act No 77-806 of 19 July 1977, as amended by Ordinance No 85-1243
. of 1 December 1986. Journal officiel of 9 December 1986, p. 14773.
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capital structure of the varlous broadcastling companlies.

" An authorliat{on to operate a natlonal television servlce-broédcast'over
the air'waves mayabe granted only {o a company Iin which no natural or legal
pefson holds more.than 25% of the capltal or voting rights (50% In the case
of satellite broadcasting). " in the case of reglonal bodles with an
audlence -of betwesn 200 000 and & million people, the correspending fimit-

is 50%. There Is no restriction where the audlence Is less than 200 000.

By subljecting to strict Iimits the capital structure of a broadcaster, the
Act- seeks to spread'dec‘slonvmaklng power over a televislon channel among
several companles In order to encourage the expression of a broad range of

currents of thought and oplnton In programmes.

The provisions’ tack*of flexibllity has glven rise -to difflculties -In
practice, and the CSA advocates a relaxation of ‘the rutes.(108) . ‘From the.
point of view of the {Imitatlon of concentratlons, the rules may afso have
the effect of obllglng the companles: concerned to form artlflclal groupings
which often do not reflect market’ condltlons, and they may be conduclve to:
the development of concentratlons In other flelds. - The questlon remains’

whether they help attaln the deslred objectlve of plurallsm.

F) Wmmg_mmww—n—wm

A rule known as the two—thlrds rule seeks to ensure. balanced television
programming. All television bodles are required to glve the same alr time

“ to the pol{tlcal broadcasts of the Government, the parliamentary majorlity
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" and the opposition. - The CéA"honlfbrs comp!llance with the rule In prlvate
prbgfammes just as closely and pubiféhes a quarterlyvreéortt In the event
of a breach, it has the bower to lmbose penaltlies thcﬂ In extreme caées;
may consist of the suspension or Wffhdrawal of an authorlzat[bn. It Is
reluctant to. exercise this power - at least In relation to private
broadcasters - becadse_lf Is not expressly provided for In the Freedom of
Communicatlion Act, belng based I[nstead on d_pr[nclple.of customary Ilaw

dating from the time when broadcasting was entlirely in public hands.

The strict allocation of alr time has been criticized on the ground that
thé'way In which the tendency of a programmé_ls included in the "equatlon®
takes no account of the time at which It Is shown and hence of the number
of  viewers. The CSA agrees that the -arrangements are Inappropriate and Is-
conslidering varlous alternatives.(107) | |

(&) mﬁﬁmm@jng_gsmﬂm

The trouble caused In-the early years of prilvate broadcasting by the use of
front compan]es and the disguised  acquislition Qf.sharéholdlngs in private
broadcastefs Induced the French legislator to adopt a whole serles of
measures aimed at ensurlng the veriflabillty and  transparency of the
structure of ownership In the’ companies holding autﬁorlzatlons and at
preventing the rules from being circumvented.(108) companles holding
authorizatlons are accordingly required to dlsclosg to anyoha who so

requests.the names of the owners or three largest shareholders, the tltles

(107) Page 4 of the CSA's letter of April 1980.
(108) The High Authorlty and , the CNCL seem to have exps
difficulties In proving the existence of a hidden owun
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'>o% TﬁeirvpubliCatfoﬁs and.the nature of any other communicdtions services
they . prov\de lelted companleé may Issue only roglstéred shares.
Moreover any company which acqulires a fractlon in excess of 20% of.the
capltal or of the votlng rights In a company which holds an authorlzatton
must (nform the CSA w}thln one month of Its exceeding the threshold-

(Articles 36 to 38).

These reqguirements are supp lemented and underplnned by varlous prohlibltlons
and by severe penaltles. Front~company transact!ons and dlsgulsed
acguisitions of.shareholdlngs are expressly prohlblted and are punlshable
by a'term of -lmprisonment of up to 12 months or a flne‘of up to FF 200 000
(or 1 mitllon In the event of a breach of the rules on cross
shareholdings), appllicable to any person bensfiting from the operation.
Any breach .of the transparency obligatlons imposed on broadcasters Is

punishable by a fine of up to FF 120 000.

It is also an offence to olfcumvent. the rules by purchaélngf an
authorlzatlon from another broadcaster.» Broadcasting authorlizatlions are
not transferable. In other words, In the event of a company ceaslng Its
bus Iness activitlies, the author Izatlon thus becomlng avallable must be
real located By the CSA. 'The CSA may, wlthout prior notlce, wlthdraw an
authorizatlon In the event of a substantial alteration of a company’'s

capital or voting rights or of a change In the board structure.
7. 1RELAND
A) General Observatlons

© Irish radio broadcastlng dates back to the early twenties and, as in many

oountries at that tlme, it was ultimately declded to- keep popular
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‘broadcasting .In the publlc sector, rather thdn open It up to prilvate

»competltioh along American llines.

b]séatlsfactjqn ‘with the highly clrcumscribed natlional radio service,
funded by‘a mixture of Ilcence fees and adverfls1ng‘c¢venue, led to the
establishment. of ai:new authority In 1960 (whlich became ‘Radio Telefis
Eireann’, RTE, In 1966) with a mandate to provide both radlo and television
services. The first natlonal televislon service started operation at the
end of 1961 and the State sector now comprises two natlonal television
channels, RTE 1 and RTE 2, and three national radio channels, Radlios 1 and
2 and the Irish language service Raldlo na Gaeltachta. This public service
approach dominated State regulatory pollcy until the late 1980°'s when a new
determination to -open rad]b and television to private actors recelved

concrete recognition 'In .the Radlo and Television Act 1988.

- The 1988 legisltation envfsaged the lntroductloh of a new private sector:
one additlonal televislion channel and a number of radlo services to Include
one channe! of natlonal. amblit. An Independent Radio and Television
Commisslion was [nstituted to authorise these new ventures oﬁ the basis of
| icences .prevlously Issued to it by ﬁhe Minister for Communications.
Questlions ~Qf concentration are only now, therefore, recelving concrete
legal and regulatory examlnatlon as Ireland moves away from a histery of

publlc monopoly, dominated by RTE.

Since the early seventles pilrate Eadlo stations offering alternative
‘popular music successfully took root and many hoqseholds In the areas
bordering Northern Ireland and on thé east coast of the country have tuned
Into the British television statlons avallable ‘off the alr‘. Those who
could not recelve these channels considered themselves to be ‘second—class’
medla cltizens and préssed for universal coverage. .Thls demand for forelgn
stations led to an extensive cabling programme which has enabled the Irish
government to plan the Introductlon of the new television channel, TV3,
solely on the basis of cable and microwave technology. Prilor, therefore,

to the recent lliberalisation It was felt necessary to ‘purge’ the alrwaves
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of lJlegél broadcasters, thus Instltutlng a clean slats for the award of

6ontractsy_without 'the domination of ‘powerful private groups who have

.estabIEShed themselves over time. This _.was effected through the

quadcastlng and Wireless Telegraphy Act 1988, section 3(1) of which

'provtdes'that'a"broadcas{’shall not be made from any premises or vehicle

in the state unless It Is mads pursuant to and In accordancé with a llicence
issued by the Minlister‘, complementing the Ilcensing requirements set out
for the cable sector In S.1i. No. 67 of 1974 and ensuring State control over

thé whole field of audliovisual activities.

B) Principles of. Constitutional Law

Article 40.6.1.1. 6f the 1937 Irlish Const I tutlon prbvldes that the state
guarantees the right of thg cltlZens‘to express freely thelr convictlons
and 6p|nlons. fhe ambit of this guarantee has to.date recelved very little
judiclal examlnation and a number of questlions, partlcularly relevant for
thé audlovisual medla remaln open. It hés not yet, for example, been
concluslvely settied whether the expressloh of ‘convictions and opinlons’
covers also- the communication- of what might be referred to as ’stfalght'
Information. In Attorney General v. Paperlink Ltd.(109) |t was held that
letter post, since this might Ihvolve the communlication of informatlion, did
not fall within the protection afforded by Arilcle'.40.6.1.l. Simllar
reasoning was adopted In the later case of Kearney V. Minister for
Justice(110) where It was held that freedom of expression In Article
40.6.1.1. did not extend-to the transmission of mere Information. In
Attorney General for England and Wales V. Brandon Books Publlishers
Ltd.(111) however, It was held that there was a constitutional right
under Article 40.6.1.1. to publish Information so long as thls does not

constitute a breach of copyright or confldentlality or is  otherwise

. (109) Unreported, High Court, 15th July, 1883.

(110) 19 IR 116, 1987 ILRM 52.
(111 1887 ILRM 135.
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contrary to the publiic Interest.

" .Whatever the scope of the pfotsctlon offered by the first sentence of

Article 40.6.1.1., further phrases set out speciflic lIimits-to the enjoyment
of this freedom by the ‘organs of public opinion’. These ‘organs’ are
expressly held to embrace 'radld’, press’ and ‘‘cinema’; whlle 1In The State

(Lynchj V. Coonéy(112) ‘radlo’ was held to cover also television. These

.organs shall not,~ln.thé,terms of Article 40.6.1.1., ‘be used to undermine

public order or morallty or .'the authority of the State’, while the
‘publication or utterance of blasphemods, sedltlous, or Indecent matter’ s
held to- be ‘an offence which shall be punishable in accordance with the

law’.

C) .Mono- and multimedia concentration.in the audiovisual sector

a) 'The regulation of new national Televlsldﬁ and Radlo services under the

Radio and Televislon Act .1988 .

The Irlish audlovisual scene l|s characterlsed by the absence of express
restrictlions on mono— and muiltimedla cOncehtratIons. There are, for,
example, no flxed caplital = participation timits or ownershlp
restrictlons based on natlonallty..SuCh Issues, where they are to be
conslidered, fall within the generai discretion of the Commisslon or

Minlster. In awarding broadcast contracts or .Ilcences.
.(1) Monomedia conceniration

Provislon was made In the Radlo and Television Act 1988 for the
authorisatlion by the Independent Radlo and Televislon Commission ('the
Commisslion’) of one further televislion service In addition to RTE, to

- be. distributed using cable and microwave networks (sectlon 17), and an

(112) 1883 |LRM.89.
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-unspecifled . number of sdund broadcasting services, to Include a
national-channel. Since many of the provisions In the 1888 Act apply
.equally to the new radio and television servicés the two media wlll be

considered together.

Section 6(2)(g) of the Radlo and Television Act 1888 requires the
Commission to have fegard, in awarding the new radlo éontracts, to the
desirabllity of allowing any person or dgroup to have control of, or
subsfant!al interests In, an undue number of sound Eroédcastlng
services authorised under that Act. Sectlon 6(2)(g) may thus be used
to brake undue concéntration although It Ié left to the dlscretion of
the Commisslion to determine how many radlo contracts would be
numer ically ‘undue’. This provision Is extended by section 18 to the
new televislon service but It Is dffflcult to ascertaln Its relevance
where only one contract Is to be awarded. .The teleylslon contract has
now been granted to the Windmil!l Lane consortlum. In addition 25 local
independent radio services have been authorised, with the national
radlo contract awarded to Century Radlo currenfly providing competltion
for the established RTE statlons.

(11) Multimedla concentratlon

Section 6(2)(h) of the 1988 Act requlres the Commission to have regard
In awarding sound contracts and, by virtue of section 18, television
contracts to the deslirabllity of allowing any person, or group of
persbns, to have control of, or substantial Interests In, an undue
amount of the communicatlions medla In the area covered by the contract.
Once agalin thls provision merely requires the Commission to conslder
the Issue of concentratlon, but Jeaves It to Its discretion to
determine the concrete impllications of Its findings. There Is thus no

specific prohlblition on newspaper Interests Ih the audiovisual sector.
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b) Satellite

“The Irish governﬁent, gliven the hlgh—fLsk; high-finance nature of satelllte
broadcastlng, has chosen npt to adopt speciflc concentratlon‘restrlctlons
in this fleld. ALl five lrish direct broadcast satelllte channels were
awarded IH 1986, to:.one éompany, Atlantic Satellltes, owned by the US
"company Hughes Communlications -Inc. "and thé‘ Irish. . businessman James
Stafford. To date Atlantic has not exploited lts,frénchlse, although the
irish satellite footprint covers the potentially attractlve Ukvmarket. If
has more . recently, .howsver, considered launching two twenty—four
ﬁransponder satellltes, themaarllest launch date belné 1993, but wishes to

have up—front:flnance from satellite tenants before commencing the project.

c) Cable i

Cabje developed In Ireland relatively early, encouraged by the ablllity to
relay (without copyright payments to fhe British programme companies)
British television channels.to areas beyond their natural off-alr reach.
About 35 per cent of the Irish household population now subscrlibes to
cable, enjoylng access to .from elght to .twenty-six televislon channels.
Since fthe obJecthss‘of the cable: compénleé were iInitially Illmited fthe
technical e¢agaclty of early networks was restricted, sufficient for the
most part merely to relay the four Brltlish channeis and the RTE felevlslon

and radio services.

By 1974 the growth of .cable was seen as an Inevitable deve lopment and the
ereless‘Telegraphy.(WIred Broadcast Relay Llicence) Regulations, 1974 (S.!I.
No. 67 of 1974) Introduced a new reglime to regulate the awérd of cable
licences. The 1974 regulations gfve the Minlster for Posts-‘and Telegraphs
(now Communlcafions) absolute dlscretlcn~ In declding whether: or not to
grant a cable -llcence: no guldelines for thls assessment are set out In
the Instrument Itself and there Is no reference to the Issue of media

piuralism.
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‘Cloeely “clreoumscribed In the}r, programming, the bost ‘74 cable " nets
nevertheless enjoyed a degree of protection from competition. At the mono-
media level lt has been government pollicy to. grant one llcence only In @
Zglven area, thus protecting those cable companles providing the inltlal
finance for the technical Infrastructure from damaging competition. Ir
_addition, llcences for the more Ilmited SMATV networks have not beer
granted In areas already covered: by a cable franchise. Finally
considerable concentratlon [n cable ownership has been tolerated, wlti
operators able to -accumulate licences for 'more than one area. 0
partlcular, the Cablellnk company, owned elghty percent untll recently b:
RTE, has obtalned licences In the Dublin, Waterford and Galway areas. A
the multimedia level thls Incursion of RTE Into the cable world Indlcated :
government willlngness to tolerate a substantlial degree of broadcast/cabl

cross ownership.

d) Multi-Point Microwave Distribution Systemsf

Microwave relay Is covered by the Wireless Telegraphy (Televislion Programm
Retransmission) Regulatlons, 1989 and over thlrty microwave |lcences hav
now been granted by the Minister for Communlcatlons These new |lcence
-are ‘Intended, prlmarlly, to relay the Brltlsh channels and a selection o
- satelilte channels - to rural dareas which for economic Teasons are no
covered by cable. They are also to .relay, under their sple ‘must carry

obllgation, the service of the new national broadcaster TV3.

In contrast‘ to the absence of all reference to the problem of medl
concentrations In the cable regulations, the 1989 Wireless Telegraph
Regulatlcns require the Minister when awarding llcehces to have regard t
.'the deslrabillty of alloang one person, or group of persons, to hav
control of, or substantlal ‘Interests In, an undue number of programm
retrénsmlsslon'systems"(Section 4 (1)(c)). Nevertheless multiple !lcence

have been granted fo Individual companlies such as Cablelink In the hor




- 75 -

thaf‘hlgher dlstr[bﬁtlon cosfs in difflcult areas wl-ll be offset by Income
recouped from‘the'more profitable networks. Desﬁlte the reference in thg
" 1989 regufatlgns to the Issue of monomedla concentratlon, there Is-no
reference to multimedia céncentratlon, along the lines set out In section
6(2)(h5 of the 1988 Radlo and Televislon Act for .radlo and television.
Consequently press and cable consoftiums haVe been allowed to establish
slzeable cross Interests In microwave. The Independent Newspaper Grpup,
for example, had by late 1990 bullt up direct or ;ndlrect interests In
nineteen .of the thirty three franchises, while Westward Cable was awarded

seven mlcrowave |lcences in 1989.

D) Forelan andAOther ownership Restrictlons

There are no express restrictions In the governing legisliation. ‘For both
"radlo and television. under the 1988 Act .and microwave under the 1989
Regulations the Commission and Minister respectlvely are called to have
regard to ‘the character of the abpllcant' or, If a company, the ‘character
of the body and [ts dlréctors manager, secretary or other similar offlces
and lIts memDers and the persons entlitled to the beneflclal ownershlp of - Its
shares’. No guldance 1Is glven, however, as to the welght which -the
Commisslon or Minister should give to any glven ownership characteristlic,
such as forslzgn natlonallfy. Despite thls lack of formal requlrements, ‘it
is probable that In order to meet the guidellines set out in the 1988 Act
and to convince the Commission of an acceptable sehsltlvlty to local
Interests a strong Irish connection, whether at the management or equlty

level, will be essentlial for success.

Radio and televlslon contracts under the 1988 Act may contain a conditlion
prohlbiting assigmment, or material changes In ownershlp where a company Is
involved, and, where there Is no such provision then the Commission’s prlor
written consent must be obtalned before any such chahges take place. The
Commisslon Is thus able to keep control of subsequent alteratlions In the

ownership structure of contractors, applylng the same conslderatlons as
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those relevant on the inltial grant. In the cable fleld the Minister’s
written'consent ls requlired before any asslgnment but no such provision is

included In the 1989 regulatlons relating to microwave |lcences.

E) Domestlic Competition Rules

The Mergers, Take—overs and Monppolles (Control) Act, 1978, as‘amenqu by
the Restrictlve Practices (Amendment) Act 1987, requires that. the Minlster
.for Industry and -Commerce be notlifled of company mergers Involving
companles whose turnover exceeds a ngen threshold(113). The Minister can
elther make no order with regard ‘to the proposed merger, Wwhich may then
proceed, or refer the notlificatlon to the Falr Trade Commission. The Falr
Trade Commlsslion wil! then prepare a report on the’probosed merger or také— ’
over,. stating whether It conslders that this would operate'agalnst the
‘common good’'. - Aftér consldering this report the Minister may then

prohiblt the merger absolutely or on terms.

Statutory Instrument number 17 of 1979 makes speciflc provision for the
appllication of these controls In the newspaper sector. All 'mergers and
take-overs Involving companles, at leést one of which Is engaged In the
printing ofr publ!catlon of one or morée newspapers, are subject to fhe
notiflcation and scrutiny provléloné, whether or not the threshold turnover

imlts are met.

The 1978 Act also enabies the Minister to call on the Director of Consumer
Affalrs and Falr Trade to lnvestlgatq apparent monopollies and to report on
whethef any such monopo]y resﬁrlcts competition, or Is In restraint of
trade, or operates agalnst the ’'common good’. The Minlster, having
conslidered thls report, may then rule that the monopely should only be
allowed to continue on compllance wlith certain seclifled conditlons or

require that It be broken up through asset sales or by other mechanisms.
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These-powers wera,gsedA[n 1986 to Investigéte the monbpoly acquired by
Dublin Cablesystems Litd In the Dublln'cable-industry. Sectlon 8 of- the
1987 Act also affords ~the Minister additional powers to . prohibit

.resirictive or unfalr practlces or unfalr methods of competition “in the

Interests of the orderly and proper reguiation of competition’.

F) The protection of plurallsm through content regulation

The public broadcaster RTE has, not unliike many of Its European -~

.éounterparts,, been expected to fulfll a number. - of cultural and soclal

obllgations In exchange for Its protected monopoly status. RTE Is legally

required to\have regard to the defence of the 'Irish language and culture,

. the furtherance of democratic values enshrined In the:Constltutlon, the

promotion of an understanding of other countries’ cultures and tradltions
(particularly "those of .other EC Member States) and the need . to work ‘for

peace and understanding.

Under the 1976 Broadcasting Authority (Amendment) Act RTE Is required to
ensure the objsctivity and lmpartlallty of all news and current affalrs

broadcasts. In the past there has been consliderable frictlon bstween RTE

. and the governmeht over the coverage of the conflict In Northern lreiand,

with ministerial powers under the broadcasting acts being used to ban the
transmission of Intervlews,'or even reports of Interviews, W;th spokesmen
of proscribed groups, a category which Includes members of the polltlcal
Sinn Féln party. These provisions were .unsuccessfully challenged before

the Irish courts as contrary to the constitutional protection of free

speech{114) |n Article 40.6.1.1.. and the matter has now been referred to

the Commisslon of the Court of Human Rlights In Strasbourg by Interested

Journallsts and producers.
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Both the pubilc and the prlvételbroadcast se;tdné}are, Qf‘course, subject
-to important programme restrictlons set out th~Jrlsh law. .These
restrictlons, recognised In-the 1937 Constitution, derlve'from'the laws on
conf!dentlality, on defamatlon, prlvacf, contempt of court and the-

protection of official secrets.

In the private sector the Commléslon, In awérdlng the new radlo ‘and
television contracts, Is'requlred to have regard to a number of programming
lssges, among them the quallty, range and type of the proposed programmes
(particularily of the Irish language programmes), the opportunlities which
wiil be provided to Irish talent, the coverage of minority interests and
the extent to -which any proposed service wlll meet'the needs of local

communitles or communities .of Interest. The television contractor Is to

show the same senslf!v1tles to cultural and democratlic values as those, set
out .above, which dnderpin the public broadcast service. This reqgqulirement
Is not, however, placed on the néw radio contractors. Radlio contractors,
undef sectlion 9(1)éc), are required to offer a minimum percentage of news

and current affalrs coverage.

In both the radlo and televlsﬂon sectors news and current -affalrs
programmes are to be presented in an objective, falr and Impartial manner,
without expression of the broadcaster’s views. Broadcasters - are to
ensure(115) that they do not broadcast anything offending agalnst good
taste or decency, that mlght ‘promote crime or tend to undermine the
authority of the State. ExlIsting or future Minlisterlial dlrectlons on the

coverage of prescribed organlsatlions are to be compiled with by the new

services(116)

Not wunsuprisingly, the Irish cable ‘and microwave nets, essentlally
carrlers of exlsting programme packages, have not been subjected to

equivalent programming réqulrements. Control |Is exerclsed through the

(118) Sections 9(1)(d) and 18 of the 1988 Act.
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'governmsnt s power to dlrect the carrlage of certaln favoured channels ln_

the cable sector thls has led- to must-carry. requlrements for RTE televlslon'

and radlo servloes a!though the new mlcrowavehnets -have not boen placed

under a simllar obllgation.

G) Transparency Reaulrements

Transparency requlrements in the audlov[suél media have recelyed little
express !eglslétlve conslderation Llcences Issued to the Commission by

the Mlnlster for Communlcat!ons are to be open for publlc lnspectlon at the

Commlisslon’s Areglstered offlces The Commlsslon has wlde powers. to"

investigate the ‘flnanclial...or other affalrs of a sound or television
contractor (section 13). In the cable and mlcrowave fleld the Minlister,

and through him authorlsod offlcers are given a number of Investlgatlve
powers but these powers seem to be primarily concerned with the
ascertalnment of the fees to be pald by cable |icensees or the charges to
be levléd and frequenclies used by.mfcrowave operators, rather than with the

ownership of the franchlse hoiders as such.
8. ITALY
A) . Constitutional basls

The constitutional basis of ltallan broadcasting Is provided by Article 21
of the ltallan Constltuflon, which guarantees everybody the right of free

LT AT st
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wexpresslén In speech, In wrlLing or by any other means of dissemination.
on ‘this basls, 'the Constltutional Court has dellvered a serlies of judgments
defining an approach to broadcastlng whose central values are the plurallsm'
of oplnlons and the freedomuof informatlon for lndlvlduals.(117) In so
dolng, it has always exhorted the {eglélator to adopt measures making It -
possible to combat the creation of monopollies and ollgopolfes efféptlvely.'
The Cpurt’s posltlon s made pa?t}cularly élear In 1ts judgment of 1988,
“which describes the situation then existing as “abnormal and unbalanced",
and which calls for the establishment of a definitive, effective system
making It possible to defend plurallsm of lnformailoﬁ effectively at all

levels agalnst the deveiopment of dominant positions.(118)

B) Absencs In the pasf of merger—con{rol_leglslatlon

117D Judgment of 13 July 1960 No 59/1960, Glurlsprudenza costltuzlonale

1960, p. 759 et seg.x Judgment of 10 July 1974 No 226/1974,
Giur. cost. 1974, p. 1791 et seq.; judgment of 28 July 1976
No 202/1976, Gliur. cost. 1976, p. 1267 et seg.; Judgment of

21 July 1981 No 148/1981, Giur. cost. 1981, p. 1379 et seq.;
judgment of 17 October 1985 No 23/1885, Foro ltaliano 1985, Part I,

p. 2829 et ssg.; Decision of 14 July 1988 No 826/1988,
Gazzetta Ufficlale, No 29 of 20 July 1988; judgment of

21 February 1890, No 102/1890, Gazzetta Uffliclale No 10  of

7 March 1890.
C(118) Judgment of 14 July 1888 No 826/1988 Gazzetta Ufflicliale No 29 of
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Despite . this ' adbptlon of a particularty clear position by the
Constitutional Court and desplte the fact that private radio stations have
been in’ exiétehce now ~for 15 yeafs, 'there was no law on prlvate,

broadcasting In' Italy prior to the passage of the "Mammi® Law(119) |p

' August 1990, nor, unti! October 1980, were there any general rules limiting

mergers.(120) - The [tallan broadcasting companies were able to act In
aécordanqe'wlth markKet forces without being subject to the most ‘elementary

rules on mergers.

In the case of the press, there are antl—truét laws,'lt Is trues, which lay
down that a company cannot control publ-lshers whose papérs attaln In excess
of 20% of the total turnover of all daily papers published In ltaly.(121)
However, these rules can be clrcumvented slhge- they do not apply to
companies with “cross+holdlngé“. In addition, they apply In practice only
to mergers arlsing' after their entry Into force, léavlng prior
acquléltlons untouched. Thgy do not cover mergers Iin thé: lmportant

perlodical sector and It has never been cleariy specified which.

¢

(119)  Law No 223 of 6 August 1990.

(120) Law No 287 of 10 October 1990 and for more detalls concerning the
legal sltuation of private broadcasting see Wagner, Duale
Rundfunkordnung und Rundfunkwirkllchkeit In ltalien - Gegenwidrtiges
Erschelnungsbild und Perspektiven, ZUM 1989, p. 221 (223).

Rauen, Itallen: Kartellblldung von Medien und Industrie,
Media Perspektiven 1990, p. 156 (164).

Lanziilo R, Le communicazionl dl Massa, vol I,
A. Gilapmichelll Edltore, Torino, 1990.

Rauen, Platz fir zwel Networks: Medlenkonzentration In
Itallen, Medla Perspektiven 1884, p. 161 (1864). '
Rauen, ltallen, Kartellblldung von Medlen und I[ndustrie,
Media Perspektiven 1990, p. 156 et seq., 164 et sea.
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publlications.-are to be regarded as oplnlon—formlng ones, If sporting, etc.
publlcatxons can -be dlsregarded. Thus, “in practlce no merger of flrms
vhas yet- been proh]blted under the Law on restrlct!ve agreements ln the

DFSSS .

The absence of any [limits on mergers In the fleld of private broadcasting
has .been fully explolited: the early independent loc;l:statlons cbmblned-tq
form small networks of broadcasters, which rapidly transformed themselves
Into natlonal channels backed .by large financlal resources. ‘The early
1980s saw ruthless competition between these channels, wlith the Fininvest
holding company (owned by Sllylo Ber lusconi) flnally emerging as the

strongest player.

C) Law No 223 of 1990 .a new framework for the Itallan broadcasting

media

In August 1990, the Blll brought in .In 1987 by the Minister for Posts and
Telecommuriclatlons, Mr Mamml, became the new Law, No 223, after many

amendments had been made and the polltléa| negotlations completed.
ap) Monomed | a mergers

~ The new Law states that national l1lcences for radlo and television
broadbastlng, {ssued to the same person or to persons controlled by
or !linked wlth persons who In turn control other ilcence—ho!dgrs,
may not exceed 25% of the number of nationa! networks provided for
in the a}toca&lon plan and In any case may not be greater than
three.(122) |t seems that Fininvest has chosen to keep control of
its three television channels In exchange for relaxing its infiuence

~on the daily press.
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Anothervpbint,to note is -that It Is not possible to hold radio or

vte1evisloh broadcastIng I fcences or authorizations at .both natlonal

and local levels af~the'same flme.(123) A companY'wllL therefore
have to make a strategic ‘investment cholce as to the level at which

it wléhes to enter the market.

There are also provislons restricting .the control -of broadecasting
media in a glven local‘ area. As regards local televislion
broédcasting, the same person may hold one licence only per
receptlion area and at most thrge'l!cenées for different reception
areas.(124)  |n such areas, which may be contiguous, provided that

thelr total populatlion does not exceed 10 mililon, only one set of

- pregrammes per complete day Is authorlzed. Subject to 1this

population IImlt, the number of contiguous areas»may.be extended to

four In the southern part of the country.(125)

As regards local sound broadcastlng,‘the law speclifles that the same

person may hold one |lcénce per reception area and seven |lcences

. altogether for contlguoﬁs areas provided that the total population

does not excesed 10 milllon. A "single set of programmes per

complete day Is authorlzed.(128)

Deeds of sale, contracts for the hiré or managsment of companles
operating In the mass communicatlions sector, and the " transfer

Inter vivos of shares In companles operating In the sald sector are

(123)
(124)
(125)

400N

Artlcle 19(4) of Law No 223 of 6 August 1990.

Article 19(1) of Law No 223 of 6 August 1990.
ibtd. : ‘
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nuil and vold If they result In the same pe#ébn' &ven through the

.lntermedlary of control led or . assoclated persons,_earnlng ‘more than

20% of the total recelpts from the mass communlcatlons sector “The
limit is 25% where. the same person earns at least two thirds of his

total own recelipts In the mass communicat lons .sector. (127)

‘Multimedia mergers

-

As regards mergers between press and television broadcasting

companies, the‘hew Law states that It Is not possible to hold:

— a televislon broadcasting llicence at national level |f ohe
‘controts companies publishing dally newspapers with an annual
circulation exceeding In the previous calendar year 16% of the
total clrculatlion of dally newspapers In Italy;(128)

— more than one televislion broadcasting llcence at natlonal level,
if one controls companles publishing dally newspapers with a
clrculatlion éxceedlng 8% of the totdl clreulation of dally

newspapers In Italy;(129)

— more than two television broadcastlng licences at national level,
If one- controls.companles publishing dally newspapers with a
combined clirculation not exceeding 8% of the total circulation of

dally newspapers In Italy.(130)

(127)
(128)
(129)

Article 15(2) of Law No 223 of 6 August 1990.
Article 15(1)(a) of Law No 223 of 6 August 1890.
Article 15(1)(b) of Law No 223 of 6 August 1990.
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The same rules as those described above concerning deeds of sale
- etc. which give .a-company a share of more than 20% of the total
receipts of the mass communications sector apply to multimedia

- mergers. .

As regards loéal broadcdsting, the Law states that the holder of a
television broadcasting flcehce may' obtaln a' radlé broadcasting
llcence at local level provided that, In the same .receptlon area,
the number of applicatlions for the radlo sector does not exceed the
number of frequencles to be allocated. By the same token, a person
who has already obtalned a loéal sound broadcasting |lcence may

obtaln a second one within the same territorial framework.(131)

D) Discrimlnatory restrictions and other restrictions on medla

ownershlp

. In the press sector, “forelgnJ firms and financlial Institutions may not
hold ‘a majority Interest or control companies which publish -dally
newspapers. There Is a simllar prohlblitlon on holdings In:companles which

control such publishing houses.(132)  The new Law specifles that radlo
broadcasﬁ!ng of a community ‘nature must be provided by foundatlons,
recognized and non-recognized assdclat!dns which reflect speclal Interests
of a .cultural, ethnic, polltical or religious nature, and In certaln
clrcumstances by cooperatives whose purpose Is to provide a cultural,
ethnlc, polltical or rellglous radlo broadcasting service.(133) It

should also be noted that it is not possible ito transform a communlty radlo

(131) Article 18(3).

(132) Article 1 of Law No 416 of 5 August 1881, as amended.
f4mmn Avd imlm 10MEY ~F [ aw N 997 AF & Attt 1QQN
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broadcasting llcence Into a commercial one.(134)

As.fegardsjcommércial'radlo broadcastfng at national leQel and television
brdadcéstlng" at natlional level, the Law states that a Lllicence may be
granted éniy to companies or cooperatives set up- In Italy or In other
Member States of the Community which have a caplital of nof less than
LIT 3 billlod In the case of television broadcasting or less than
LIT%500 mlllion In the case of radio broadcastlng.(13$)

At local level, a televislion broadcastlné | lcence may be granted.only to:
(1) natural persons of ltallén nationallity or the hatbohallty of one of the
Member States of the <Community who -pravfﬁe security of at least
LIT 300 milllon; (i1) certaln bodies recognlzed by the 1tallan Government
or by other Member States, which provldé ‘secuflty of at [ledst
LIT 300 mitlion, or GRED) companies formed .ln ltaly or another. -
Member Stiate, wlth the excepilon of partnerships ("soclieta sempllcl®),
whlcﬁ have a capltal of at least LIT 300 miilion.(136) As regards
cbmmércla\.radlo broadcasting at focal level, a |icence méy be granted only
to the same cateéorles of person, but the security obllgatlions’are reduced
to one third.(137) | -

There Is also a category of person which Is disquailified from obtalning a

(134) Article 16(8) of Law No 223 of & August 1990.
(135)  Article 16(7). : -
(136) Article 16(8).




- 87 -

private radio or-television llcenéef' These are companles whose object, s
nelther radlo/TV:broadcastlng,‘pr}Lshlng of Information’nor. an actlvlty
“relating to Information or the visual arts.(138) A llcence ‘may not be

granted to publlc bodles (even ‘those wlth an economlc purpose) to

companles In whlch publlc ‘authoritlies hold a: maJorlty Interest or to credit -

Instltutions. (139) - |t may not be granted elther.to persons who have been

: sentenced to prison for an Intentlonal offenée or breach of statutory duty,

or to persons from whom another [lcence has been wlthdrawn, even 'In respect
of a different local level.(140)

The Law also restricts share ownership. The majority of shares In prlvate
Ilcence~holding.companles an&7the>number:of shares which makes !t posslble
to control.such companles or cfeate | Inks between them must not be held by
"natural or legal persons or.companles, with or wlfhout legal .personality,
of forelgn natfonallty, nor: by trust companies. This prehlbltion also
appllies to shares In companles which directly or Indirectly ‘control the
private |licence~holding companies. It should be noted, however, that the
prohibitions on ferelgn companles do not apply to companies set up In one
of +the Memeer States of the Community or In states which offer I{taly

reciprocal rights.(141)

Finally, It should be noted that the 1990 Act attempts to address the
’powerful position acquired by the advertising agencles In ltaly, {inked
varlously to the public (RAD) and prlvate (FIninvest) sectors.
Antlcfe 186(7) of the 1990 Act states that where a publlic or private I|lcence

holder finds Itself In control of or connected with an advertlising agency,

(138) Article 16(11).
(139) Article 16(12).
(140) Article 16(13).
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this latter. cannot collect adyértlslng for more than three natlonal
televlsion‘channelé; or two nat!onél and three local or one natlonal and six
local channels. The same provision ~éppltes In reverse to advertising
agenclgs which own or con{rol radlb or televislion llcencees. Contracts which
contravene these provisions are to be null and vold. Section 24(3) further

stiputates .thal where a company cohtrols an advertising agency which

-collects more than'so % of the advertising Income for a natlonal radio or

television broadcaster that company wlll Itself be treated as though It

holds the operating !icence for that statlon.

E) Domestlc Competlition Leglislation

"General .competltion legislation was flnally introduced In October 1990 with

Law .n° 287. This seeks to outlaw restrictive practlices, abuses of domlnant

positions, and market concentrations whlch substantially restrict @ or

-eliminate competltfon. A new authority, the Autorita garanté della

concorrenza e del mercato, with extenslve powers of Investigation and able

. to Impose fines, or, In certain Instances, suspend agreements, has been

establ&shed to oversee the competlitlon regulatlions. In the broadcast and
press séétors, however, It Is the Garante par Ila radlodiffusione g

l‘editoria, set up under the 1990 audliovisual legislation, who Is empowered

. to enforce the competitlon provislions,: having previously sought the opinlon

of the Autor | ta garante della concurrenza e del mercato.

F) Measures requlring pluralism In programmes

In order to be awarded a private local sound and television broadcasting

[lcence, a company must devote at least 20% of Its weekly programming tc
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local (nformat lon (news and'services) and fq programmes cgnhecteﬂIWIth local

. non—commercial events.(142) " o oA o e

Holders of a natlonal radlo or television broadcasting !!cence_are'requlred

to Broadcast daily television news or-radlo news programmes.{143)
G) Transparency Requirements

The trahsparéncy requirements In the press fleld go beyond the dally paper
sector to cover all periodicals and reviews (excepting those published In a
forelgh language, monthiies or papers with less .than 12 issueé a year). Also
covered are national press agencles. Detalls of the names qf éhareholders,
the size of their holdings, tpgether with detalls of chahges In controf or
transfers relating to more than‘10 % of the share capltal (reduced to 2 ¥
for Aquoted companies) must be notifled to the Servizio dell’ editorla.
Transfers falling within the latter category must also be publlished In éll

papers edited by the company In question.

All press bodies covered by the leglislation must be Inscribed In the

Natlonal Press Reglister which detalls such matters as the firms® soclal

.-objects, Its legal representative, the titles It prints and thelr place of

publicatlon(144)

A natlonal register Is also kept for radlo and televislion companles. This

covers publlc and private Iléenéees, programme production and distribution

(142) Article 16(8) of Law no 223 of 6 August 1990.
(143)  Artlicle 20(6) of Law No 223 of 6 August 1980.
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companies and ‘audlovisual advertlsing agencles. Contracts between the
pubiIC"lfcensee, private llcenéeeé and Itallan pngramme production and
dlstfibuf!on dompanlies or advertising llcensees are vold where ohe of the
parties to the contract [s not entered on the hatlonal register.(145)  The
‘companfes subjectitb the reglistration reqﬁlrement~ara requlred to ask for
their own assoclales, lhcludlng companlies, assoclates of companles ownlng
shares in the oberating company, and assoclates of companies which In any
wéy control 1t directly or indirectly, to be entered on the natlonal

‘register 'of radlo and televisloen coMﬁénles, Indlcating the: number of shares

" they  own or the size of thelr hélding.. The reglstration requlremenf'also

"applles to ‘assoclates who are natural! persons where they own at least 2% of
the shares of the.company operating the television company , cdmpanles'éwnlng

“shares In the operating: company or companies which In any way control - It
directly or indirectly.(146)

" ‘Notlflcation Is also necessary of any transfer for whatever reason of ovef
10% of the caplital of sole proprietorships or enterprises constituted In the
form of public limited companleé which are subject to the reglstratior
'fequirement, and successive transfers of shares In such companles whlcr
indlvidually represent under 10% but cumulatively 'exceed this Ilmlt. The
Ilmlt is reduced to 2% for publlc [imited companles quoted on the stock

exchange. (147)
9. LUXEMBOURG

Luxembourg ls in a speclal situation In that !t has no rules on merger:

whFch can be compared wlth those of the countrles already examined.

:i (145) Article 12(4) of Law no 223 of 6 August 1990.
(146)  Article 12(5) of Law no 223 of 6 August 1990.
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Beqausef‘ofA'Luxémbourg”s small population -(bére!y 400 000), gommerclai
television f c5hnot" be profitable,. and compet]tldq between several
broadcasters Is even leés ccncelvable.~jA'qommercfai broadcaster.can'only

survive--In Luxembourg If -he can profitably extend hls transmitting ranges

. beyond national frontlers or. cooperate: c]osety with broadcasters In

neighbouring countries.: [t Is only thls kind of Internationallzatlon which
has enabled CLT (Compagnle Luxgmbourgedlse de Télédiffuslonh) -to become a
large European commeérclal broadcaster. This I$ also the basls on which SES
(Société Européenne des Satellites) works; ‘this company Is alsp establlshed
In LuXembourg and operates Europe's main, broadcasting satellite (ASTRA),

whose 16 channels can be recelved In almoest all -the countries of western

. Europe. The success of these iwo combanlesils due not only to Luxembourg’s

favourable central position, but also to the perspicaclty.of the Luxembourg
government, which has always strongly supported the activities of the .CLT
(the largest taxpayer In the Grand Duchy) and SES.(148) |n thess
clrecumstances, It Is not éurprlslng that the law -In Luxembourg contains no

provisions limiting concentration.

(a) The current situation — CLT's monopoly

Under the terms of  the Law of 29 December 1929 on ‘broadcastlng and -of

several llicence contracts, CLT has the exclusive right to use Luxembourg .

- frequencies znd ever slnce that date has been the country's only

broadecasting authority. It Is a public Ilimited compény and Is flnanced
entirely by advertising revenue. I[n order to broadcast Its televléloh and
radlo-Aprogrammes, which usually carry the name of RTL, [t -has thres
terrestrial television frequencles and elght terrestrlal radlo freqguencles,

on which, In addition to one radlo programme and a few televislon br@grammes

(148)  Cf Santer: Stahl - Banken = Medlen, Luxembourg !m wirtschaft!ichen
Wanmda!l  Snamach by fhe [tivemboiirga nrime mimictar inm DNiicealdorf
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in the. Luxembourg language, It broadcasts programmes In French, German and

Engl.ish. These are In part the same as the programmes broadcast - In

'.'nelghbourlng countrles with CLT's partlclipation (RTL Plus and RTL-TVI). CLT

‘also owns large Interests In other broadcasting companies, particularly In
Germany (RTL Plus, 46.1%; TELE 5, 25%), France (M6, 25%), Luxembourg and the
Nether lands (RTL Veronliqgue, 35%) and Belglium (RTL=TVI, 66%), and In the

English—language‘programme Eurobusiness (EBC, 10%).

Although the Luxembourd government does not have a stake In the company, ii
can exert 1nf!uenoe on CLT's declislons through llcence contraots and the
terms of the Ilicensing condltions and through its Involvement In CLT'
‘bodles. It has.been agreed and tald down In CLT's statute that programmeg
must observe strict Impartiallty within the'frameworkvof international lav
and must respect the rights of mtnorltles and religlous bellefs. CLT's
capltal s owned .by a number of holding éompanlos comprising French
Belglan, Dutch and German shareholders (Audiofina S.A., Franco-Belglan
29.1%, FRATEL S.A., In particular Bertelsmann, 27.6%, PARIBAS Group, Franco:
Dutch, - 22.4%, Audiolux S.A., Luxembourg, 6.1%, etc.). There Is no rul
limiting holdings by newspaper publishers or foreign companies. " In orde
to guarantee the transparency of the balance of ownership within th
- company and to be able to monitor 1t, 70% of the shares have to b
reglstered and may not be.dlsposed’of without the Luxembourg government'

authorization.

SES is also organized in the form of a private—-sector company- It operate
the ASTRA satellite on the basls of a concesslon from the Luxembour
government; [t does not produce programmes ltself, but "rents" satellit
channels to broadcasters, usually'forelgn ones. It has managed to Increas

the coverage of Its satelllte by selectling programmes not so much on th
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. basis of the revenue which they could bring In, as on the basls of thelr
popularity. A. second " i16~channel satefllte (Astra 1b), was . launched In

February 1991.

Apart frdm the Luxem?ourg government, which owns 20% of the cohpany; the
shares In SES are held by companles from slx European countrles. Again, no
limit is imposed on holdings by newspaper publlishers or other medla. CLT
ltself does not have a stake In SES, since SES was founded agalnst Its
wishes, the Luxembourg government having considered -that CLT was too
cautlous in Its management of the satelllite. vNevertheléss, since then, CLT

has also been using the Astra satellite for some of lté programmes .

(b) Law of 3Q July 1991 on electronic media

2

The faw~of 30 July 1991 transposes the Community broadcastlng directive Intp
Luxembourg faw, Its maln alm being to regulate satellite television and to
promote different natlonal programmes. The law contalns antl-concentratlion
rules only In respect of sound broadc¢asting by low power transmitters, l.e,
local radio, and of network programmés (regional radio).

- Local . radilo statlonsl must take the form of a non-profit-making

assoclation and each assoclation Is allowed one | icence.

~ Broadcasting networks have to take the form of 'a private llmlted company
and no person may own shares In more than one Ilcensed company or more
than 25% of the shares and voting rights, Including Indirect holdings, In

a |lcensed company.

The ltcensing conditlions for sound radlio programmes broadcast by high power
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_transmitters may contain provisions relating to the "respecit of plurallism In

the,pfesentation of news and ldeas"™ (Article 13(4)(a)), and the condlitlions

- relating to local radio programmes may contaln provisions relating to the

"respect of pluralism In the presentation of local news and ldeas" (Article
17(6)9)):

With regard to television, the law does not Impose -restrictions on ownershlip
but -only provides that- the llicensing condltlons for programmes wlth an

International radlus (sound radlo or TV) or television programmes almed at

‘tHe domestic publlic may contain -provisions relating to pluralism.

(Article 10(1)(c) and 12(2)(b)).

Last!y, it should be noted that CLT'’s monopoly has :to be brought to an end,
in any case In radlo, to make way for new broadcasters. The other domestic
television and radio frequéncles may, however, be allocated to the ' same
company as forelgn frequenclies, since the cumulation of programme lInterests

Is not prohibited.
10. NETHERLANDS
A) Gensral

In the traditional non-commerclal Dutch audiovisual system, programmes arg
produced by organlizations representing the maln groups In Dutch socliety and
by the NOS (Nsder!andée omroepprogramma Stichting) which coordinates them,
Transmlsslon Is effected through the Netherlands Broadcasting Transmlitter .
Company (NOZEMA), owned Jolntly bf the state and the broadcasting

associations. A seml-public . company, Stichting Etherreclame (STER)
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(Television and Radlo Advertlslng Foundatlon) _Is responsible for the

_broadcastlng of ‘advert isements, the recelpts from which are then shared

betwéen all broadcasters (ln proportion to the size of thel audlence

caiculated on the basls of the number. of subscribers to the television
magazine published by each of them).(149) The broadcasting organizat[ons
are non-commerclal IB character, as required by the law and by thelr
statutes, and they are expllicitly prohiblted .from cooperating with other
éommerclal medla enterprlses.(1SDj .Newspaper publishers .are . also

prohibkted from holding stakes In broadcasfing organizations although the

‘organizatlohs themselves do engage In .publishing, since they have the

exclusive right to publish magazines listing television programmes . (151)
Publ ishers may nevertheless be permltted to partic[pate.ln'the exploitation
of commercial advertising on public local ana reglonal channels. Cable
newspapers may also be licensed to broadcast ‘In the public system, though
tﬁey are not permitted to. show moving Images. '

This system rules out mergers motlvated by economlc conslderations. and
likely to pose a threat to plurallsm. As a rasulf, neither the law of 1967
on 'broaddastlng(152) nor the law of 21 April 1987 on the - med1a(153)

(149) See ~ Van Reenen, Der Rundfunk -In° den Nlederlanden, in:
’ Internatlonales Handbuch fidr Rundfunk und Fernsehen 1988/1988,
“Baden-Baden 1988, pp. 124 et seq.; Reljnders: Dle Medlenpolitik der
Niederiande, Medla Perspect [ven 1985, - pp. 419 et seq.;
Brants/Jankowskl, Kabelfernsehen In den Nlederlianden und Belglen,

. Media Perspektiven 1985, pp. 412 et seq.

(150) Article 55(1) of the law of 21 April 1887.-

(151) Article 57 of the law of 21 April 19887.
(152) Translated Into German In UFITA vol. 60 (1971) pp 202 et seq.
(153) Staatsblad van het Koninkrljk der Nederlanden 1887, no 24S.
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contaln antl-trust regulations specific to broadcasting.

Even in the Netherlands; the audlovlsuél-secfcr Is now beginning to open up
to commerclal broadcasters. This deyelopmant had alreédy been set In traln
by thé law on the media which came into force at the beginning of 1988,
created a third televislon -channel, "authorlized more advertlsing and has
gradually privatized NOS (which has become NOB, Nederlandse'Omrdepproduktier
Bedrijf). Since -then, the very severe restrictions on advertising have also
besn relaxed In accordance with the Court of Justice judgment$(154) and the
"Television without frohtlers“ Dlirectlive. Thé new law on the medla, no 769
of 18 December 1991, amends the law of 21 Aprll 1987 and prcvldeé for the
establIshment of a commerclal television channel and a commerclal radio

channel.

A recent report (the. Donner report) on thg allocatlon of fredquencles and
commercial broadcasting examines the implications of Communlty_faw for media
policy in the Netherlands. on the basls of this report the Minlister for
Cultural Affalrs has submitted a document to Parliament and other changes

will probably be made to the 1987 law on the media.
B) Monomedlia concentration.

in the press fleld there has been conslderable concentratlon In ownership
and since 1855 the number of Independent newspaper publishers has halved.
Flve press groups currently controf the entire market for national dally

newsﬁapers. in 1889, after much political debate, the cabinet expressed Its

(154) See Case C-352/85 Bond van Adverteerders v The Netherfands State
[1888] ECR 2085; Case C-288/89 Stichting Collectlieve
Antennevoorwlenlng Gouda v Commlissarlaat voor de Medlia,
25 July 1991, not yet reported; and Case C-353/89 Commission Vv
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opinion that pfurallsm' was threatened not ,so‘ﬁmuch by concentration In
ownership as concentration In editlorial contfol} 'li‘ concluded from this
{hat future leglslat!on.shodld focus on the Independence -of the edltquaj
board vis-a-vls the publishers/proprietors rather {han institute a form of
merger regdlatlon for  the préss. Slince. then, however, there has been
cont Inued pressure to revise thls approach and enact legislatfon designed to
restrict any further market concentration{155), The possibllilty of
Introducing legislation which would prohlblt concentrations glving a coméany
a share In excess of 20 to 25% of the newspaper market, has been dropped by
the Cabinet followlng proionged debate on ‘the comstltutional valldity énd

practical. effects of such measures.

At present there are no drrect ownership restrictlons In the press sector,
but a publisher wishing to recelive support for Its paper from the Pressfund,
,established In 1974 to .support daily and non-dally newsbapers and oplnlop
magazines in difflcult finances as well as to help léunch new titles, will
only be successful where the paper In guestion Is, inter alla, targeted at
the Netherlands readsrship and |Is pub!Ished In the Nether 1ands(156)

C) Multimedia concentrations

The new broadcasting act provides that a prlvate\‘commerclal‘ broadcasting
llcencé will be refused to an appllcant If he, or one or several legal
persons or companies connected with the appllicant, have a share of 25% or
more of the dally newspaper market; of If a- legal person (belng the

appllcant), or one or several legal persons or companles connected wilth It,

(155) Fact sheet on the press In the Netherlands by the Ministry of
Welfare, Health and Cultural Affalirs, C—3-E-1990.
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have a share of 25% or more of the dal ly. newspaper market and--alone or
together, with or wlthout an agreement wilith o6thers.having votlng rlghts can
elther control more than. .1/3.of the voting rights at the mesting of
shareholders In the aﬁpllcant, or can appolint Qr“dISChatge more.than 1/3. of
the.Members of:the Board.or of the Commissloners of.the.appllcant(157). ‘

- ~ . . . . . e . . . ot T

A private cpmmefclal _broadcasting !lcence wil| be revoked by .the Medla
Authority If the commerclal .broadcaster,  or. ons'pr several of the legal
persons;ﬁl@h,whjch he 1s connected,. alone or together, hold- a share of 25%
oF more of the dally newspaper ﬁarket In- 2 comsecutlve calendar yeafs; or If
a legal person (being the commerclal broadcaster) or one or several legal
persons or combanles- connected with 1t-have a share of 25% or more of the
dally newspaper .market and, -alone. or together, with or without an agreement .
with others .having ;otlng rights, can elther.confrol more than 1/3 of the
voting rlights at -the meéilng,ofgsharehoiders }n the commerc)al broadcaster,
or éan;appolnt or dlscharge.:more than 1/3 of the Members of the Board or of

the Commissioners of the commerclal broadcaster(158). ' ,

Institutlons which have been allocated broadcasting time are prohibited from
engaging In any .»actlvitles othér than the ‘.provlslon of thelir
programmes(159). This prohiblition does not apply to private comnerclal
broadcasters nor -to government . Instltutions, religlous organisations,
pdlltlcal pértles and groups, and splrltuél organisations. There are aiso
restrictions. on the explolitation of copyright In broadcasts In the context

of publication. by broadcasters(160).

(157) Article 71d of the law of 21.4.71887 as Introduced by the law
of18.12.1891.

(158) Article 71e of the law of 21.4. 1987 as Introduced by the law of
-18.12.1981. \ |

(159)  Artlcle 57(1) of the law of 21.4.1987. . N .

- (180) Artlcle 62 (3) of the law of 21.4.1987 as introduced by the law of
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Géheral publishers are not permlitted to publish programme guldes In the
'Nethbrlands. Broadcasf!hg assoclétlons are nevertheless permitted to publléh
radlo and.telsvlslon programmé guldes; though these must not be supplled in
conjupf;on'wlth another magazine(161) Thls'applles to prlvate:assoblationg
pbroadcasting "'In° the public "system but not -to .prlvate commerélal

broadcasters. An exceptlon Is made fbr Institutions providing educaflona;
programme components, which are permitted to produce.and-dlstrlbute material
to back up thelr broadcasts. Forelgn magazines are permitted to publish
under |lcence detalled programme scheddles prbvldéd.thaf such magazines ars
not also sold on the market In the Nether lands. ’ '

Owners and operators of the Dutch cable networks are prohiblited from owning

or'partlclpatlnggln ‘the new private TV ‘licences. The proposed televislon

station Is to be relayed solely over the wel!l established and extensive
cable networks: terrestrial -frequenclies having been ressrved for the:
tradrtﬁonally favoured publlic broadcasting services. Concerns over posslble
abuses stemming from ownershlip of both progfamme and distribution rights

clearly underly this restriction. Alsc prohibited from participating In the“

- new ventures Is the Netherlands Broadcastling Productlon Company (NBPC) which

holds a domlnant position In the market for production faclllitles. Thse
publlc service broadcasters are not allowed to aéqulre the ownership of
production facllilitles (articie 60 of the Medla Act 1988) andbhave turned tp

the. NBPC to provide studios, cameras, sound and other essential equipment.

The new legislation élso prohlbits private associatlions which already hold g
broadcast |lcence under the public system from partlctpatlpg In private
radlo and television ventures. In contrast to the publlc system, and marking
a clear break with the past, there has been an attempt to establish a degree

of pollitical neutrallty in the ownershlp of the private broadcast channels.

[ e e e

.(161)  Artlcles 57 (2) and 58 (5) of the law of 21.4.87 as amended by th




- 100 -

Thus. pgbliC‘ service Qrganlsat‘ons, are not allowed to own a privatse

broadcasting station.

It is worth noting in parentheses that'the prohlbltloh on the participatlion
In the private broadcast ing systemt162) |s expressed In the legislation. in
‘terms of a pfohlbitlon on the provision of programmes which are distributed
via a cable network (as opposed to a prohiblition on participation per se);
The term “provision of programmes® |s defined as "the process of preparing,
complling“and executing a ﬁfogramme for domestlc broadcast ing, the Dutch
Wor |d Broadcasting Service or a. subscr Iption channel“(153). Since private
commercial broadcasting will, In principle, be restricted to distribution
via cable, the effect‘ﬁf the lgglslat!on is that the igisqual I fied persons”
mentloned above .will not be permltted to particlpate in private commercial
' broadcasting.’ In certaln circumstances ahd.on certaln condltlons the Medlia
Authorlty may-gfant a broadcasting llcence, In derogation from this rule,

to ‘local or reglonal broadcasting bodies for a limited perlod of t ime (164) .

Other ownership restrictions prohibit institutions having national
broadcast ing tlme}from acquliring produc{lén faclllitlies, that Is to say the
staff and equipment requlred for programmse production. Exceptlons to this
rule exlst for rellglous and splritual organlsations, polliticdl partlies and
groups,and broadcasting,organlsa%lons which owned radio broadcasting studlos.
on 15th February 1085(165) . The NBPC s permitted to set up radlo
broadcast ing studios but only If the need for these Is -not already satlisfled

by existing studios belonglng to the broadcasting organlsatlons(166).

(162) Article 70a of the law of 21.4.87 Introduced by the law of

: 18.12.91. :

(163) Artlicle 1 p of the law of 21.4.87 introduced by the law of
18.12.91. o : :

(164) Artlcles 75a and 75b of the law of 21.4.87 Introduced by the law of
18.12.81 :

O L mm amd 1A (1Y OF tﬁe law.of 21.4.87.
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D) Guarantees of pluralism In programming ¢cntent

" As far as programme conteﬁt”lh_publlc servlbe broadcasts }s boncerned,'the‘
providers of programmes for subscribers determine and retaln responsibility
for thelr form and_'éontenf(157). In the private sector “the broadcasteré
themselves are responsible for the form ahd content of the programmes,whlbﬁ

they provide(168)

Publlc service broadcasters are obliged to provide a comple{e programme,
~‘lncIUding ‘compénents of a culturat, Informailve, educational. anﬁ
enteftalning nature and. there are content restrictions' on educational
bodles, rellglous and splritual organlsatlons and' political paftles or
groups. -For sxample, fellglous organisat tons must use all theLrubroadcastIng
time. to provide a. religlous programme(189). . [n additlen, television
programmes for subscribers, must. include components of a 'Dutbh cultural
nature(170) .

E) Tranéparsncy

i
Apart from the requirement to apply for broadcasting [icences, there Is np
general duty to disclose the extent of .a company’s particlipation In a medla

body; However, the new broadcasting act provides that before applylng for a

(187) Article 72 of the law of 21.4.1987.

(168) Article 71f of the law of 21.4.1987 as: Introduced by the law of
18.12.18¢1. .

(189) Article 50 of the law of 21.4.1987 as amended by the law of
13.12.1990 and the law of 18.12.1981. ‘

R fanh’ At I mlm T ol Rl s e 4 d A ANOTY
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private broadcasting Ilcence or participating -in a private commercial
broadcaster, a- body which has been allocated broadcastlng time must inform
"the Medla Authority(171), '

F) Competition rules

The medla are subject to general competition legislation. The Minlster for
Economic Affalrs may declaré competlition arrangements (especlally carte]
agreements) partly or wholly Inoperative .if ‘he considers them to be against
the general Interest.: However, he may deélare' such agreements to ba.
"generally binding". If this Is in the interest of the branch of lnddstry or
.trade concerned. The Minlster may also impose .obligatlons.on or make .orders
In respect of undertakings oOr groups of. undertakings occupylng a dom}nant

posltlon which has effects contrary 'to the general . lnterest

11. PORTUGAL
A) Backaround

The law governing radlb and televislon broadcastlng. In Portugal has
recently undergone conslderable development, opening up In thehlast three
yeérs to private radlo and televislon Initiatives after a long history of
intrusive state control and virtual monopoly ownership. In December 1975,
after the clvil upheavals .of the 1974 military coup, ail broadcast
services were natlonallsed and 5oncentrated in state hands. In the radlic
sector the old government statlion Emissora Naclona! was merged with nine
private stations to form the publlic corporation Radiodlfusao Portuguesa,

‘RDP‘, while the pre-existing televislon concesslonary, Radlotelevlsao

(171) Article 7im of the law of 21.4.1987 as introduced by the law of
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Portuguesa, ‘RTP‘, was alsb'bonverted Into a public corﬁoratﬁon under
direct state supervislon. The sole sanctioned exception to the state

monopo |y was Radlo Renascenca, the radlo statlion of the Cathol'lc Church.

THe 1976 Constltuﬁlon gave formal approval! to the domlnance of the publlg
sector In the audlovisual fleld. Article 38 established a ‘llcensing
requirement for radlo broadcastsrs and prohiblted putrlght the privats
ownershlpvof television statlons. In the radlo sector, desplte the leaway
dffered by artlicle 38, conirol was kept ffrmJy In publlc hands and it was
only In 1888 that new Iegleatlén was passed speciflically recognising a
place for .private radio. For television, however, aftrcle‘38,.whlch was
unaffected by the constitutienal revlsloh of 1982, remained to block all
attemptis to initiate a parallel’llberahtsatron. Revislon took place only
In September 1989 wlth new articles 38 and 39Acf,the.constltutlpn acting
as precursors to Law no. 58 of 1990 which establiished the iegal framework
for privaia television broadcasting. Article 3 of the 1990  Act
speciflically states that television broadcaéting can be performed by
public anq private operators ‘according  to the Constitution and the

present law’.

Principles of. Constlitutional Law

Article 37 of the 1976 Constltution, im Its most recent revised fofm,
sets out the baslc -guarantee of freedom of inférmatlon and expresslon;
‘(e)veryone shall have the rlght'tc express and -make known ‘his or her
thoughts by Words, Images or any other means, and also the right tp
Inform, obtain -Information and- be lnfdrmed without hindrance or
discriminatlion”. Art}cle 37 goes on to prohibit censorship and.to provide
for a right of reply, of rectlification and compensation for Iloss,
Offences commltted In the exerclise of these rights are punlshable_uﬁder
the general principles of criminal law and fall within the juritsdictlon

of the courts.

The new article 38, as revised fn May 1989, 1Is In part addressed
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speciflcally to the press (sections 1 and 2) but conslderatlon ls~glVen
more generally to the 'organs_bf sbclal”communlcatlon' (sectlons 3 and
4), embracing within this formulaticn the audlovisual medla. Article 38
considers directly the problem of media plurallsm and in lts speciflclty
goes we!l beyond the generallsed guarantees .of protection which tend to
characterise constltutlonal provislons In the. mass media fleld. Four
distinct aspects, varlously. consldered to promote plurallsm, are
fdentifled In the .constltutlonal text: Internal . participation by
Journalists In the editorial direction, transparency of ownership,
independence from polltlcal and economlc Influence and specliallisation,
Thus, freedon for the press Is held to Involve not merely tne usual
“ freedom from prilor administrative censorship or restralnt but also a
right for Journallsts and'llterary collaborators to.participate In the
editorial orlentation of  the Journal, save where this belongs to the
state or Is of a doctrinal or rellglous nature, and to elect edltoriaj
counclils. A degrée of positive partlicipation by journallsts In editorlal

pollcy-making Is therefore envlisaged.

The second concern, that of transparency, also finds rscognitlon in
article 38. Sectlon 3 requires that the law ensures that proper
divulgation Is made of the ownership and flnanclal sources of the nass
media. Section 4 calls on the State to protect the Independence of mass
media organs from both polltlcal and economlic power -preventing ownershlitr
from being concentrated in a few hands. The danger which a concentratior
In ownershlip poses for freedom of expresslon finds, therefore, direct
constitutional recognition. Finally, ’specléllsatlon' Is demanded of
those enterprises which invest In the mass medla field, a term whict
_Indlcates that such organisations are-expected to Iimit thelr Involvemen!

In other potentially confllcting sectors.

In the audlovista! domain, artlcle 38 requlires the state to provide
publlc radlo and television service. State bodles are, however, to b
Independent of government and the admlinlistration, leaving scope for th

expresslion of and confrontation betwesn different oplnions. Filnally, th




c)

- 105 -

pfohiblflon on private television has been ‘replaced by a general
provision which states;that both radio and television stations require a

licence, granted after a cal!l for tenders,'fn accordance with the law.

Portugal stands apart from many of Its European nelghbours In |[tig
decision to give constitutional reéognlt!on to a central regulaﬁcfy body
for the mass medla, the High Authority for Mass Communication. Artlelse
39 establishes the structural make-up and general competences of, the
Aﬁthorlty, which Is requlred to snsure, Inter alla, reallsation of the
rights constitutionally set out In article 38 and examlned above. The
Authority .Is to glve Its opinlon on the award of licences by the
government to prlvate.teIeVISIon opera{ors énd on the .appointment  and
removal of the directors of media organisatlons owned by the state or by
public entltles or organlsatlons‘ directly or Indirectly ‘under - thelr

economic control.

The Regulatlon.of Intramedia Concentratlion

a) The Press

Portugal set up a potentlally far-reaching regulatory system for - the

press. Artlicle 8.2 of Law no. 85 - C/75 of the 26th "February 1975
provides - that speclal leglslation Is to be passed to-ensure that the
press fulfills Its public role, Independent from poiltical and economig
Influence. This goal |s to be achleved, notably, through the preventlion
of concentration among press companlies - and agencles. Although thISAJéw
Is now fifteen yearé old no speciflc legislation has been passed to fimit

concentration In the press fleld.
b} Radlo

Liberailsation of radlo took place In 1988 and, In contrast wlth

countrles such as Greece or Denmark who have_carefully limlited any new
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roprivate ventures. to the local dimension, Decree-Law no. 338 of 1988
- &nvisages:(artlcla 5) the grant not on!f pf reglonal and local but also
natlonal broadcast 1lcences. The public service retains é monapoly over
the use of long and short waves, leaving the private operators. with

soemedilum and very short (fm) frequencies.

+ Although there Is no express prohibition on holding hultlple radle
«~llcences the fact that the applicant does not hold, dlrectly or

indirectly, .another. radlo llcence will be consldered a positive facfur
s+ When awirdlng. licences (article 7). To prevent clrcumvention of this
gwprovislon through the application for llcénces by a number of legally
w~dlstinct -companies, all wlith the same matrix of shareholders aﬁd
».administrators, article 2.5 and 2.7 provides that a company can only own
:tshares (up to a 30% maximum) .Iin one other radlo brdadcastlng company and

that individuals can only own shares or,Ect in the admlnlstrat[én of one

.such company.
.c) Television
The way was opened for private televislon broadcasting two years later by

Law no.58 of 1990. Here again llcences may be elther natlonal or

. regional, with preference belng given to natlional coverage (article 4),.

4335

»rhkicence holders may broadcast using hertzlan waves or employ satelllite or

T ey

srcable. transmisslon faclillitles (article 3.4).

. There s "no express prohibitlon on holding multiple llceﬁces and In
w.contrast. wlth the radio provisions non-ownership of .a. televislion-llicencs
i Is not speclified to be a posltlve factor In favour of appllicants. Heavy
emphasls Is lnsteaa' placed on the guallty and range of programmes
proposed by a Ilcence ‘applléant, with llicences being granted to the
‘company whose proposals appear most In the ‘publlic Interest’. There Is
thus no expllclt'bar to an exlsting llcence holder applyling for a further
 :ltcehce. Nevertheless, the 1990 Act contains simllar provisions to fhose

::+Found In the radlio sector: Individuals and companlies are prohiblted ffom
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holding shares In more "than one‘ television broadcasting company and
Individuals éannot,act.ln an admlnls{ratlve-capac!ty for more than.ons

such operator. These provisions ensure that a company already in recelipt

‘of a televislion !lcence, beyond maklng an outright appl(caflon Itself" for

a second licence, will only be able to hold shares In one other appllcant

company, and [ts sharehclding In thls second company Is itself subjedt to
a threshold 25% limlt. No two applicants, at any given licensing round,
can' thus have the same equlty partlicipants, a provision designea to

T

ensure maximum diversity In the ownership 6f television franchises. -

The Requlation of multimedia Conceniration

Portugal has no specific restrlcflons on the accumulat!ion of lnterests In
different medla. Substantial cross ownership of private radlé and
pelevlslon outlets Is nevertheless restricted In practice by the ons
licence only principle for caplital participation Ilimits. In addition,
article 9 of the 1990 television law, feqﬁrres appflcant companlies to
have as thelr sole object the provision of ‘television actlvitles’, thus
preventing the television Ilc¢ensees themselves, as opposed to thelr
shareholders, from Involvement In other medla domains. A pardllel
provislion can.be found In article 7.7 of Decree-Law no. 85-C/75§ whlich
stipulates that press companies, editing houses and press agencles’ can
only have, beyond thelr prlnclpal_ object, the exercise of actlivitles

inherent In or complementary to that maln actlivity. This Is somewhat

‘more open than the restrictlon Imposed on television companies since It

is possible that ‘complementary actlivities’ could be interpreted to cover
participation I'n the audiovisual media. Thils view Ts supported by ‘dne of

the few other ﬁegfs?ai#ve*prov%sTGn spec+f+caily Tn point: artlicle -7 of

Decree law no. 338 of 1988 stipulates that 1t wliil be consldered a

ﬁositivs factor In awarding radio l!cenceé that the appllcant company hag

a majorlty participation by professlonals frém the communlicatlion seqfor
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or. owns rgg(ona! papers of at least three years standing.

E) Capltatl-Participation Limits
Radio and Television

Portuguese law precludes Indlvlduals or companies from holding shares In
more than one prlvate radio or televislion éompany; in the radio sector,
article 2.5 of the 1988 Decree-Law no. 338, provides that any company can
partlclpate only up to 30% of the capltal of the radlo broadcasting
company. Interestlingly, article 2.7 does net apply the same llimit tp
participation by individuals. Given, however, that llcences can only be
awarded to companles thls enables an Individual to exercise- effectlve

contro! over a radlo outlet, albelt behlnd a company structure.

By contrast In the televlision sector, no company or individual can hold

in excess of 25% of the capltal of a broadcast ing company.

1

F) Forelan Natlonallty and other Ownership Restrictions

a) Radlo and Televislon

Radio |icences are awarded only to companies and although there are np
foreign participation limits, as there are for television, article 8.3
‘provides thét where appllicants appear to ‘be of approxihate!y equal
stature preference wiil be glven to those based In the geographlcal ‘area
covered by the llcence. There are no speciflc prohlbitlons on QWnership

of radio statlons by polltical or professlional organisatlions.

For televislion the prévlslons are more restrictive with a strong emphasls
on Portuguese natlonallty. Licences can .only be granted to Portuguese

companies with thelr head offlce In Portugal and with a minimum soclal
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capltal of 2.5 mililon thousand PTEs (article 9 of the 1990 leglslatlon),

The same artlcle Ilmlts foreign participation to 15% of the soclal

- capltal. Companles seekling televislon llcences must have as thelr sole

object rtelevision activitles’; whlie article 3.6 precludes political
partles or assoclatlons, irade unlons, professlonal assoclatlions and
local authorities, ‘or bodles In which such entlities have a capltal

part!c(patlon, from owning or flnancing televislon broadcasting statlions,

b) The Press

Portugal adopted measures which resirict cwneréhlp in the press fleld,
Here agaln the restrictlions focus on ensuring Portuguese control. Article
7 of Decree-Law no. 85—C/75. provides that only entities which havse
Portuguese nétlonallty, which reslide in Portugal and enjoy full civil and
polltical rights can own a perlodical paper, although excepfrons are made
for'. the pubflcatlonsf of forelgn diplomatic, cohmercial and cultura})
repreSentatfcns. Commerclal press companies musi have thelr princlipal
seat in Portugal and forelgh sharsholdings must not exceed 10% of the
soclal caplital nor glve voting rights (article 7.8). Flnally, members of
the administration or direction of press companies must be Individuals of

Portuguese natlonallty (article 7.11).

.Domestic Competition Rules

The Competlition Act, Decrese-Law no. 422/83, has as Its stated objéci
(article 1) the protectlon of competition In the natlional market wlth a
view, (nter alla, to ensure the transparency of the market and relnforce
the competltivity of economic actorsﬂ it Is applicable to all activities
Iin the public, cooperative or private sectors. The Act outlaws certain
individual restrictive practlces, for example the Imposltlion of minimum

prices, as well as concerted practices by a number ‘of dlstinct
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organlisations. Exceptlions are, however, made In article 5 to t

brohlbltfon on setting mintmum prices for certaln sectors, among them 1

boek, newspaper énd magazline trades. Also prohibited, in article 14; ¢
those ‘abusive’ actlvities by a éompany or companles, dominant In 1
market, which .have as thelr .object or effect the resirictlion

competitlion. Enforcement of these provisions Is entrusted to

Competlt(on:CouncI!.

The 1983 Act |Is not dpplicable to central, reglonal and Tlo
administrations, to the post and telecommunicatlions saervices, nor does
cover those restrictions whi¢h are the result of legal or regulatc
provisions, whether or not enacted befére or after the competit

legistation itself (article 38).

The Protection of Pluralism through Content Regutiation

RTE, as the established publlc broadcaster, has traditlionatly b«

‘subjected to publlic service obllgatldns, concernad both to ensure a w

range of programme types and to promote the natlonal culture. To furti
televislons’ educational role the Open Unlversity Is to be gl
preferential terms by the publlc service operator. As public broadcas
It is also required, under the terms of the 1990 Television Act, to al
access time to certaln preferred soclial organlsatlions. Thus, up to

hours a day Is to be allocated to religious bodles (article 25) wh
political partles, trade unlons, professional and economic organisatl
can also clalm a share of avallable alrtime (artlicls 32). Messages f
the President of the Republlc, the President of the Parlliament -and

Prime Minlster must be carrled by the public servics broadcaster, and
times of emergency prlvate> televislion operators are placed undsr
equivalent obllgation (article 24). Nevertheless, non governmen
political partles which have a representation In par!llament may toget

share an equal perlod of publlic Broadcast time to that granted




- 111 -

éovernment.(artlcle 40)i'lndlvldgals and companles are-afforded a rlgh;
_ of repl} where offenélve, erroneous or personally damaging materlal hag
been transmltted on the public or private television channels (article
35). '

In the private radlo sector consliderable semphasls 'Is blacéd on the
technical and flnancial aspects -of appllicants, thelr economic viablilty,
projected coverage etc. Where there are appllicants of equal stature,
however, one prgferentlal factor Is stated to be a major allocation of
time to cul{ural, educational and Informatlonal programmes (article 7.3.¢c
of Decree-Law no. 338 of 1988).

In the televislon sector the recent law, no. 58/90, sets out In‘artlcle~6
a range of objectlves consldered to underpin all television broadcasting,
whe%her provided by public or private actors. These Include the famillar
aim§ to educate, Inform and entertaln the viewlng publilc, with an
emphasls belng placed on the promotion of cultural Qalues In order to
'expreés\ the national Identity’ and Increase the exchange of Ideas
bgtween . Portuguesé and foreign cltlizens. Progrémm!ng Is to bs
Independent, plural, rlgorous, objJectlive and distanced from government
interference (on this, see also artlcle 15). The wlde rangs of publig
Interests are to be taken Into consideratlion, as well as the need§ of

children, youth and cultural mlnorltles.

In thé private television domaln soméwhat more rlgorous programme
requirements have been set than those which pertain for private radlo,
Here [llicences are awarded to the appllicant whose projected ~service
appears to be most In the publlec lntarest,_taklné Into considsration the
projected time for cultural, flctional and Informational programmes,
togéther with the appllcants capaclity to satisfy the public diversity of
tastes. Finally, television broadcasters are required to transmit regular

news servlices performed by professional Journallsts (artlicle 23).
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1) Iransparency Reagulrements

Considerable lmporténcé has been afforded the need for transparency |
the mass media, with detalled requirements lald down In the governin
legislation for the press and television sectors. These call both fo
self disclosure of.certatn detalls to the publlc as well as the creatlo
of official reglsters to catalogue such infcrﬁatlon as media ownershil

and shareholdings.

Shares held in private television companies must be nominative (articl
8.4 of Law no. 58/90) and televislon operators are required to publls
annually In a'natloné{ newspaper thelr company report and aécounts. Th
'orlgln of thelir flnance, whether from thelr own opsratlons or obtalne
from external sources must be Indicated (article 63 lbld). In additlo
-~ the Director General for Sograf Commun!catﬁon is requlred to keep record
of all llcensed televislon operators, with detalls of - thelr caplta
participation in other mass media drganlsailons (artlcle 61 Ibld)
Finally, all televislon progrémmes are to Include detalls of the author

producer and director (article 23 Ibid).

Shares In press companles must be nominative and the names of al
shareholders and the extent of thelr holdlngs must also be publlished eac
April In all berlodlcals owned by the company In question (article 7 ¢
Decree-Law no. 85-C/75). Furthermore, all perlodicals must have printe
within them ‘the names of the director and 'ownér together wlth th
.company seat (artlcle 11 Ibld). The Press Codncllv)s to produce an annua
report on the state of tﬁs Portuguese press detalling the degree c
concentratlion among publlshing companies and thelr flnanclal sltuatic
(article 17 iblid).

Reglsters contalning full detalls of perlodlcal publlications, pres
publishing companles, nhatlonal press agencles, editing houses, forelg
press agencles and- journallsts of the forelgn press are kept by tr

Minlster for Soclal Communication.
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12.  UNITED KHGDOM
(A) Princliples of constitutional iaw

The United Kingdom Is alone In the European Community In not having a
written constitution from which an'obllgatIOn to safeguard media plurallism
could be deduced. Neither does It have, therefore, a constlitutional court

that could influence the way In which broadcasting |s organlzed.

Judiclal Involvement In the medla has also been restricted by .an
unwl Il Ingness to Intervens In thé declislons of speclalist regulatory
bodles, or step too far Into pollcy decislons which may be considered to
fall within par | lamentary, rather than judiclal competence. Most recent!y
the House of Lords }efused to overturn the decislon of the Home Secrestary,
taken. In October 1988, to use hls powers under section 29(3). of the
Broad?astlng Act 1981,}{0 prohiblt the broadcast of direct Interviews or
statements by members of certaln orgahlsatlons linked with terrorism in
Northérn‘lreland: a ban which covers, most notlceably, elected'members of
the Sinn Féin pol}t[ca[ party. Thus, although the concept of "freedom of
speech” has found some recognition In British Courts(172) the lack of .a

-written constitution and the residual nature of such publlc Interests

render It a principle of Ilttle use to an aspiring titlgant.

It Is largely the pollicy of ihe government of the day- that shapes

developments In broadcasting, especlally when -1t comes to safeguarding

plurallsm and preventing concentraf!on. However, as Britlsh broadcasting

Is currently undergolng a process of radlical reform and testructuring

(172 A.G. v BBC, 1981 A.C. 303, Marshall v BBC 1979, I.W.L.R; Scher ing
Chemlcals v Falkman 1981, 2 All E.R. 848.
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following the passage of the Broadcasting Act 1990, a few words of

'explanatjoq are needed by way of Introduction.
(B) A system In a state of flux
(1) The bfoadcastlng system before the reforn

Under the' traditional UK broadcastlng regime, private broadcasting was
largely bound by the obligatlon to serve the éeneral Interest and ablde. by
a.hést of rules which limited the scope for compstitlion and the operatlor
of market forces. The broadcast servlces'proVIGed by the [TV contractors
and Channe!l 4 are to continue under thelr ~&xlsting ‘terms untli
31 December 1992,.wlth the Independent Television Commission stepping Intc
the regulatbry shoes of the IBA for the Interim perlod. The 15 televisior
production companies grouped together -within ITV could broadcast only on ¢
regional basls and had to comply with strict programming rules designed tc
enstre that programmes were dlvqfslf!éd, with qddtd; to' be observed for
regional material. Channel 4 1Is- to contlnue broadcasting programmes
reflecting tastes and lInterests that are not catered for by ITV, the alr
belng to ensure that an adeéﬂate proportloq of alr time Is devoted %«
educational programmes and to encourage Innovation In the form and conten
. of programmes.(173) ‘Channel 4 has hltherto been financed not by Its ow
advertising ravenué, but from the profits of the ITV companles, which I
retirn were entitled to sell adverilslng time on’ Channel 4. _Slhm
Channe!l 4 had a.guaranteed leve! of Income, Irrespective of Its commercla

success, It could not bse regarded as Just another commerclal'prlvate T

(173) Sectlon 2(1) of the Broadcastling Act 1981. These obllgatlons hav

been . carrled over under the terms of the Broadcasting Act 1990
O | oy DI
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station. In radlo, thHere have not so far been any prlvate'broadcésters
operating natlionwide, "but around 50 ILR (Indepandent’ Locat Radlo)
companies, which have to' provide high—quallty programmes, are closely

monltored . and are occaslionally Issued with instruct fons.

Cable aﬁd gatelfite broadcasting regulatlons' under ths cable and
Broadcasting Act of 1984 were less restrictive than those of the 1990
Broadcésting ‘Act.. Cable ceased to be mersly a relay vehlcle for existing
-domestic channels In the early 1980°'s, but Its growth as a dlistinct
broadcast medlum has besen.slow. The total number of homes passed .In July
1990 numbered only 1.7 mllflon wlth a subscriber figure of Just
347,000(174) | There has been conslderable Interest from North Amerlcan
1nvestors‘afready established In the fleld, with US cable and telephone
companles controlling 90% of UK cable franchlses. Cable operators obtalhed
a conslderable market advantage from the confuslon surounding  'the
ccmbetlné Skf and BSB. satellite services: they were able'tq_offerAihe‘twc
services on onse system, thué obviating the need to buy and Install “two
different reception aérlalsa:Wlth the merger of the two sate]llte firms,
howsver, some - have ssen a black cloud ovef the future of British cable,

fearfng'that satelllite broadcasters could fix service rates high enough to

" push the cable operators out of business.

The new dlfect to home satelilte servfcas ha%e been more popular than
cable with the vliewing public and It Is thought- that the combined service
offered by BSkyB wlll prove even more attractive.

Because thers has generally been Ilttle competition In broadéastlng ln‘the
UK, the merger wave that characterizes thls market has not so far besen
much In evidence. The [BA (lIndependent Broadcasting Authority), a
powserful regulator, had flexible Instrumsnts at I[ts dlisposal to prevent
such a trend.

Vi B VY LU S A [ P L T N S P U S R
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(11) The Broadcasting- Act 1990

The new Broadcasting Act 1990 has radlcally chang'ad the structure of
nrlvate radlo ahd television In the UK. The Government announced the
Qenera! phliosophy under lying the reform, namely keener competlition and
wlder cholce- for ;che public, first for radlo In ite. 1987 Green Pape'r
entitled “Radlo: Cholce and opportunities®,(175) ‘and then for radlo” and
TV In Its White Paper of November 1988 entitled l"Broadéastlng In ‘the
Ninetles: Competition, Cholce and Quality". (176) To broaden the choice
of stations, there s to be a flfth broadcast television channe! from 1993 -
("Channel 5"), as well as new cable and satelllte channels and, for .the
filrst time, three Indspendent national  radlo statlons. The old [TV
companles are to become Independent reglonal broadcasters on what will be
known . as “Channel 3". They .wlll also be able to broadcast partial
programmes of Ilimited length (for example, thelr own news bulletins).
Channel 4 wlll have a production company, to be e.st'abllshed"by the
régula’gpry authority, and has retalned Its speclal status:In most other
respécts. Neverthelsss, Channel 4's status as an nnovatory and
alternative televislion .statlon may be threatened:by ‘the new requliement
Introduced by the 1990 Broadcasting Act that the statlon sell Its own
advertising time. At a tlmé of recesslon and In a newly compstltive
audlovisual cllmate the pressures on Channel 4 to be commerclally
successful, even at the expense of minorlty programming vglll -be
conslderable. Scmé reassurance may, however, bé gleaned from sectlén 26 of
the 1990 Act which provides that where Channel 4°'s estimated quallfying
revenue for a glven.year falls below the prescribed minlimum income for that

year the ITC may Impose a levy on the Channe! 3 Ilcencees to be paid to

(175) Home Offlice, 1987, Consultative Document, London 1887.
IR rd-5) Hama OFfFflca 1988 the Government’s Plan for Broadcasting
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Channel 4 to cover the shortfall.

The'progrémmlng requirements which private broadcasters previously had to
observe have been replaced by more flexible consumer protectlon rules that
enable the prégrammigg structure to be shaped according to criteria that
have to do with competition and the public Interest. Previous supervision
by the 'IBA will be superseded by a "lighter touch" form of regulatldﬁ by
the Independsnt Televislon Commisslon (ITC) and, for radlo, by the Radio
Authority. More -lmportantly, ITY wlll react after the event to programmes
broadcast by [icensees rather than playing an active role in programming as

It had to do under IBA guldellnés.

The authors of the White Paper were fully awaré of the risk that this
pollcy of "deregulation" and allowing market‘forces to work could open the
door to greater concentration and threaten plurallsm: they.coﬁsequently
deemea'rt'necessary, desplite some easlng of the rules, to limit poéslbie
concentration.(177) schedule 2 of the Broadcasting Act 1990 consequently

lays down detalled rules on mergers

(C) Monomedia concentration

(177> 1988 White Paper, Home Offlce Novembér 1988, pp. 31-32: "(...)
clear rules will be needed which Impose limits on concentratlcns of
ownership and on excessive cross—medla ownershlip, In order to keep
the market open for newcomers and to nrevent any tendency iowards
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1) Televislon

The Broadcasting Act 1990 limits théanumber of llécnces'whlch can be held
by a glven organizatlon for _each possible typs. of broadcast(178). yne
entreprise donnée ne peut. detenir gque deux |lcences réglonales. pour. le

npgveag_"Channé[_g".AOnly one natlonal Channel.3 [lcence.can be held by any

one person and. one. Channel 5 [llcence. According. to new government
gulde]lnes those with controlling stakes In one of the nine “large"
reglonal Chann;],s franchises wlll pe prohibited from'taklng controlling
stakes In other, "large". franchlées but .witl be allowed to control .-In

addltlon one of the smalter six franchises, plus up to twenty pe{‘cent In
one other franchise and five percent Iin others. Alfhough undser these
guldelines neighbouring franchises may .be held In common, It {s thought
that thé Home Sgcrefary may dlsquallfy lInitlal blds for ad]acent areas,
while qjiowlng:a "large" franchlse holder to take-over a smaller pelghbour
oh¢e the mqratbrlum oh take-overs éomes to an end In 1994¢179) . | a
céhpany holds a reglonal or natlonal Channel 3 llcence or a Channel 5
licence, [t Is not alléwed to have more than a 203 stake In a company
holding a licence for elther of the other two categories.(180)" This must
not only prevent a concentratlion of programmes but also must ggaranﬁes the
original independence of channel 3 broadcasters which could be Jeopardized
[f the supply and. exchange of programmes were to take place between the

same regional and national broadcasters.

i) Satelllite
The holder of a non-domestic satelllte service licence or a person
(178) Broadcasting Act 1990, Schedule 2, Part II1, paragraph 2(1).

(179) Screen Dlgest, January 1991, page 5, Medla Guardian, January 21st
1991, page 21. T
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providing a satellits television service (oiher than a non—-domestic
satellite service) provided on a non-UK-allocated frequency but intended
for general-receptlon In the UK for general receptlion In 'the UK may. not
" have more than a 20% Interest In companies holding a domestlc satellits
Ilcence. Just as, vics versa, domestlc satelilte I|lcensees ‘can only ‘hold up
to- 20% In such a satellite service(181) -All the restrictions on holdings |

lald down In the Act may be amended by order of the Home Secretary.

In relation to satelllte radlo services, It Is provided that a person who
holds a llcence for such a service cannot hold more than a 20% Interest In-
a company which holds a licence for a natlonal radlo service(182). The'
converse applles also. in additlon, a person holding a llcencs to provide a
satelllte radlo service on any frequency allocated .to the Unlted Kingdom
for broadcastling by satelllite (“a domestlic licence") cannot hold more than
a 20% Interest -In a company which holds a llcence to provlde.a satéll'lte
radlo service which Is not provided on ‘any such frequéncy (“a non-domestlc

l1cence™)(183) | Agaln, the rule applles also conversely.

111) Radio

ExlIsting local sound broadcasting contracts are to contlﬁue In force under
the ‘terms of the 1981 Act for the remainder of thelr contracual term, with
only a few amaiidments and the substitiition, as regulatory -body, of the new .

Radlo Authority (RA) for the IBA.

For the future, l!lcences will be awarded by the Radlo Authorlty and the

(181). Broadcasting Act 19890, Scheduls 2, Part 111, paragraph 6(2).
(182) Broadcasting Act 1980, Schedule 2, Part 11|, paragraph 6(58).
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Broadcasting Act ‘1990 “limlts to 20 the maxImum number. of local radio
-éfathns.that can beiOWnsd by eachﬂcompahyf(184) A company may hold a
lfcence.!n respect of -only ons df the three new natlonal commerclal radlo
stations that are to be set up.(185) Finally, a person may not hold more
than six restricted radio Iicences(186) . Apart from those mentioned above
in relat{on to sate}l[té radio services, rules limiting concentration at
both national and local level, or restricting multiple shareholdings In the

radio sector, have yet to be established.

(D) Multimedia concentration
1) Press/broddcastIng cross—ownership

In the United Klngdom, the debate on crgss~ownershlp between broadcasting
and the press has been golng on since -the :sixtles.(187) Tpe
Television Act 1964 made lt.posslble to terhlnate a broadcaster’s |lcence
where the regulatory authorities took the view that a newspaper
propriletor’s stake In a broadcasting company was contrary to the public
Interest. Although this rule remalned unchangéd untll the passage of the
Broaacéstlng~Act 1990, even when the Television Act was successively
amended, }t.was In practice applled with great cautlon. Since. 1968, the
IBA (or Its predecessor) has at all events allowed only one hewspaper
proprietor to hold a majority Interest In a ’television company.

Technlcally, It has prevented such cross—ownership by Incorporating

(184) Broadcasting Act 1990, Schedule 2, Part |1], paragraph 2(1).
(185) ibldem. .

(186) Ibidem.

(187) For example, a report by the Pllkington Commlttee on Broadcasting

In 1962 sounded a very clear warning about the risks of plurallsm
o lme tmearmimad amd ~nmratF i+ lomm Alatardad Ry mrmco rmarb ot |
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appropriate condlitlons and clauses In the llcensing contracts eoncluded

with broadcasters; Thls practlice was endorsed by the Royal Commission on

the Press In 1977 and malntalned until the new 1990 Act.

No Iimlts other than the ban on majorlty holdings have been Imposed on
press Involvement In broadcasting. Local newspaper propr letors have even
occaslonally been encouraged to acquire an Interest In reglonal television

companles.

The Broadcasting Act 1990 {ays down more cbncrets and more speciflc rules
on cross—ownershlp. Under the Act, the proprietor of a natlonal eor local
newspaper cannot acquire more thah a 20% interest In a company holding a
Channel 3 or Channsl 5§ licence.(188) The provision also applies vice
versa, to prevent such a Ilcence holder from acqulring more than -a 20%
interest In a company running a natlonal or local newspaper . (189)  The 20%
Iimit also applles to any Interest acqulred by the proprletor qf a national
or lodal newspaper In an Independent Natlonal Radlo Statlon.(190) This
restriction also applies conversely to Iimit those with natlonal radlo
llcénces from holding more than a 20% Interest in the prqprletor of a
natlonal or local paper (181 | 1t 1s 'lmportént to note that the above-
ment ioned restrictlion Imposed on the proprietor of a local newspaper In
respect of a participation In the holder of a {licence to provide a reglonal
Channél 3 service applies only where the newspaper and the service each
serve an area which Is to a sligniflicant extent the same .as that sérVed by
the other(192) '

(188) Broadcasting Act 1990, Schedule 2, Part 1V, paragraph 2(1)(a).
(189) Broadcasting Act 1980, Schedule Part |V, paragraph 3(t1)(a).
(1809 Broadcasting Act 1990, Schedule 2, Part .|V, paragraph 2(1)(b).

(191) Broadcasting Act 1990, Schedule 2, Part’ |V, paragraph 3(1)(b).

[\ BNV %)
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In.addition, it ls‘providéd that.the proprietor of a natlonal'newspaber*who
holds more than a 5% -interest. (but not greater‘%han'ZO%) In a company
holdling a Channel 3 6r.Chanpel 5 llcence or-a natlbﬁa! radio llcence,cannpt
hold more than a 5% Interest In any other such company(193). This rule
aDDIIES‘also.convérsely in respect of the participatlon by such companles

ln a company which runs a natlonal newspaper.(194)

At local 1evel, the Broadcasting Act 1990 pro?ldes that the.proprietor of a
loca! newspaper cannot hold more than a 20% Interest In a company which
holds a licence to ﬁrovide a relevant local. radlo service wherg.there Ils a
significant overlap In the zones served(185). This provislon applles also
conversely In respect of the participation In local newspapers by companles

with local radio Ilcences.(196)

Although the deslirablllty of press-radlo conceentration at- the local level
was debated at commlttee stage during the passage of the Broadcasting BIll,
the 20 % limit-to cross Investment where there Is a common service area was
retalned: To ensure that undue concentration does not arlse through cable-
press cross holdings at ‘local level the same provislon also prohiblits
participation over 20 ¥ by local newspapers In local delivery services (énd
vice versa), agaln where there Is a slgnificant overlap In the areas
served(197) ., However, these thresholds could 'be’ modifled by the

Secretary of State.

(183) Broadcasting Agt 1990, Schedule 2, Part IV, paragraph 2(3).'

(194) Broadcasting Act 1990, Schedule 2, Part [V, paragraph 3(3).

(185) Broadcasting Act 1990, Schedule 2, .Part IV, paragraphs 1(4) am
2(4).. . . '

(196) . Broadcasting Act 1990, Schedule 2, part. 1V,.-paragraph 3(4).

(197) ~ Broadcasting Act 1990, Schedule 2, Part IV, paragraphs 1(4), 2(4.
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The Broadcasting Acf'doés not’ imposs any compafabléhfeStplctLons on holders
of sate!llfe broadcast Ing 4IcenCeé and their assoclétes, but it does
émpower‘the Home Sedretary -where approprlate to ‘Issue ofders llmftlng‘the
interests  held - -by newspaper proprletors.(198). Thesé - rules  on
cross-=ownership do .not apply to proprletors of papers which do not
clrcutate wdeIy or malnly in the Unlted Kingdom or a part of It, although
the ITQ or RA may extend ﬁhls.to papers with a particular Influence or

clrculation In the UK where they deam thls ‘to be approprlate.(199)
(I1) Limitations on multimedia concentration In broadcasting

The Broadcasting Act 1990 Introduces a detalled serles of provislons(200)
to deal with concentratlions across the varlous broadcast medla: Thes& focus
both on the' natlonal and local levels as well as on cross Interests
Invelving nén—domestlc:or.forelgn satelllte services. At national level;
holders of reglonal -or natlohal Channe! 3 or Channél § television Iicehéés,
of domestlic s;telllte I lcences or national radio Ilcences cannot hold more
than a 20 % Interest In a compahy holding a licence for slther of the other

two categor les.(201)

(188) Edwards/Buttler, The Broadcasting Bill. Restrictions on Ownershlp,
Internatlional Medla Law, Avrll 1990, page 29(30); Broadcasting Act

. 1990, Schedute 2, Part v paragraph 2(5>(e).
(129) Broadcasting Act 1990, Schedule 2, Part 1V, paragraphs 1(1) and
1(2). :

(200) A 20% cross Investment Iimlt has been adopted as one which In the
words of the then Secretary of State, "Mr. Mellor, "“prevents a
controlling Interest but recognises the beneflt to the Industry as
a whole. of permitting access to Investment flinance". Broadcasting
Bill, Standing Commlttee F, 25th :January 1990, Hansard p. 300.

I Y e
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A simllar 20 % limlt on cross Interests has been Imposed at.loCal level for
the -holders of lécal delivery Ccab!e and MVDS) Ilcences, local radlo
[lcences and reglonal channei 3 telsv]slion { Icences. where thq zones served
significantly overlap(202). It Is provided .also that the holder of a non-
domestlc éatélllte llcence or the provider of a _satellite telev[sfon
service, broadcasting on freqqenblas.whlch have not béan allocated to the
UK but whose service appears tb the lTC to be Intended for general
reception Iin the UKF cannot ﬁoid more -than a 20 ¥ Interest [n a reglonar‘or
'natlonal Channe! 3 or Channel 5 llcensee, In a domestic sate]llte lléensee
or a natlonal radlo Ilcensee(203). This.!s an lIsolated attempt, In the
context of European leglslatlion, to address the Issue of concentratlion at
both domestlc and foreign (that Is for those services which do not use.UK
allocated frequencles) levsels. Flnally, holders of'séte{llte radlo |lcences
are disqualifled from holding more than a 20 ¥ Interest In a regional or
natlonal Channel 3 or Channel 5 llicensee or holders of a natlonal radlo
Ilcence(2043. This provision appliés also vice Versa to llmlt
participation to .a maximum of 20 % by holders of one of the speclfled

llcences In satellite radio Ilcensees.

The Broadcasting Act 1990 also provides that these restrictions apply to
Imit participation In companles controllling llcence holders and connected
pérsons, to prevent attempts to evade the cross—participation provisions

consldered above(205),

(E) Foreian and other ownershlp restrictions

(202) ° Broadcasting Act 1990, Schedule 2, Part [11, paragraph 6(7).

(203) Broadcasting Act 1980, Schedule 2, Part [, paragraph 6(2). This
rule applles also conversely. . - ,

(204) Broadcasting Act 1990, Schedule 2, Part [1l, pardgraph 6(58).

505 Rraaderact inag Act 1900 Schediile 2 Part 111 paraaraphs 7 and 8.
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'Thé':BroadcaStlng Act 1990 adopts- a two-pronged appgoach . to fore{gn
Sﬁngrshib‘ln the audlovisual medlia. ForAthése actlvities where the cgntfe
'of.operaffcns would simply bé moved outside- the UK lf'foreign ownershlp
'rest}lctlons WGre'enforged Qp.g. non—domestic satelllte services) or where
forelgn, and In part[cular North American, Investment has beén sought (e.g.
cable) no such restﬁ1ctlons have been Imposed. Thus forsign ownership
requirements have not been establlshed for local dellvery services, non-
domestlic satelllite radlo and satellite television services, |lcensable
sound programme and Ilcensab!é programme services or for addlitlional
servlcgs(aoe). For all other llcences granted by the ITC or RA app!lcants
must, If Indlviduals, elther be EC‘natlonafs ordinarily reslident In the EC;
or, ordinarily resldent In ‘the UK, the ’Isle of Man or the Channel
slands(207); ¢ a corporation, a body formed under the law of a Member
State of the EC with Its reglstered or head offlce or prlhélpal place of

business within the EC, or a body Incorporated undef the law of the lIsle

‘of Man or the Channel: Islands(208)  Any body which does not meet ‘these

criterla Is dlsquallified, as are bodies which are controlled by any such
body (209)

-

in’ addlflon, the Broadcasting Act 1990 sets out a serles of
dlsquallflcatlons.for ownership which reflect iths long-standing suspiclion
of direct political or rellglous Involvement In British broadcasting.
Thu§, local authorities and companies In which they have more than a 5%

interest are disquallfied(210). Also disqualifled are bodles whose

(206) Brbadcastlng Act 1880, Schedule 2, Part (!, paragraph 1(2).

(207) Broadcasting Act 1990, Schedule 2, Part 11, paragraph 1(1)(a).
(208) Broadcasting Act 1990, Schedule 2, Part |1, paragraph 1(1)(b).
(209) Broadcasting Act 1990, Schedule 2, Part |1, paragraph 1(1)(1).
(210)  Broadcasting Act 1890, Schedule 2, Part ||, paragraph 1(1}{c) and

oo~
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. objects are wholly or.mainly of .a poltitical nature, certaln re!éfed'bodles
and companies in which such bodles have more than a 5%‘1n{erést§211), The
same- applles In fespeét of bddles whose objects are wholly .or malnly of a
.re!lgious nature, certain related bddles and compamles In which they have
more than a 5% Interest(212). |n respect of such rellglous bodies only,
the Broadcasting Act 1990 . provides ..that. . the general rule -on
dquuallficatLon~shall.not abply,.where the |TC or the RA deem appropriate,
to ‘llcences for - non-domestlic satelllite . services, llcensablé programme
services and non-natlonal Independent radlo services(213) . In respect of"
radio services onl? the. 1990 Act -disqualifles certain *publ fcly—funded"
bodies. These -are bodles (other than local authorities) which recelve more
than 50% .of thelir Income In the last flnancial year from public funds,
certaln related bodles and companies In whlch they have more than a 5%
interest(214) . Also disquallfled are persons who are subject to “undue 4
Inf luence®. from a local authority or political body and certaln related
bodles, -but only Qhere the ITC or the RA deems this to be contrary to the-
“public interest"(219). in relation te radlo -services  this
disqualification applles also where such "undue Influence" Is exerted by
any of the "publicly—funded" bodies mentioned above(216) . Finally, the
general disquallficatlion applles also to the .BBC, the Welsh Authorlty and
certaln related podles(217); advertlsing agencles, certain related bodles
and companles 1n which they hHave more than a 5% interest(218) | National

public te}ecommunlcatlons operators and certain related bodies are not

(211) Broadcasting Act 1990, Schedule 2, Part {1, paragraph 1(1)(d) to
(h).
(212) Broadcasting Act 1880, Schedule
(213) . Broadcasting Act 1990, Schedule
(214) Broadcasting Act 1990, Schedule
(215) Broadecastling Act 1990, Scheduls
(216)  Broadcasting Act 1990, Schedule
(217) Broadcasting Act 1890, Schedule

part 11, paragraph 2(1).

part 11, paragraph 2(2).

part 11, paragraph 3(1). .
Part |1, paragraph 4(1). -
part [, paragraph 4(2)(b).
part 11, paragraph 5.
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disqualified by the 1990 Act but the Secretary of State Is empowered to

disqualify them from holding <ertaln categorles of [ Icences(219) | The

"provisions noted above are carefully deélgned to prevent ownership *"through

the back door® by certaln related or assoctated organisations. The
under lying phllosophy of- the 199Q Act Is that- the: llicence holders
themselves should not have dlrect religlous or political Involvement, nor
should they express their own viewpoints on such Issues: rather they are to
facllitate the expression of a range of politlcal and rellglbus oplnlons on

their stations.

(F) Ban on mergers under competltion law

Alongside the above-mentioned speclflc rules on medla concentratlion, the UK

"has general! competlition rules that can prevent mergers golng ahead and are

desfgned above all to:stop monopolies beling formed. Although they do not
contain provislons relating specifically to broadcasters, the competition

rules do apply to them too.

Under the Falr Trading Act 1873, the Secretary of State may refer
Implemented or proposed mergers to the Monopolles and Mergers Commission

for yetting and, If they are iiable to distort competition, block them or
order them to be reversed. The Offlce of Falr Trading (OFT) also has
powers under the Competltl&n Act 1980 to take actlion against positlons of

broadcasting flrms that are llable to dlstort competlthnQ

In the press ssector section 58 of the Falr Tradlng Act 1973 provides that
thé transfer of a newspapér, or of newspaper assets, to a newspaper
proprietor whose papers, plus the paper to be transferred, have an average

dally circulation of 500 000 or more copies, requires the prior consent of

e o
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the Secretary of State. In most clrcumstances the Secretary of State lIs
required to consider before granting or withholding consent a report
‘prepared by the Commission on whether the proposed transfer will operate
‘against the public interest. Where, however, the Secretary of State Is
satisfled that the newspaper In question Is not economic as a goling concern.
he may give hls consent without reference to the. Commisslon where the
newspaper Is to continue as a éeparate newspaper and the case Is one of
urgency; and must glve hls consent without requiring a report from the
_ Commission |f the newspaper Is not Intended to continue as a separate
newspaper. Similarly, wheré the Secretary of State Is satisfled that the
newspéper concerned has an average daily circulation of not more ' than
25 000 coples he .may also glive hls consent without a referehce “‘to the
Commission. Where a report Is glven the Secretary of State remains free to
declde whether or not to glve his consent to the trapsfer. Although few
hewspaper mergers have'beeh blocked under the Fair Trading Act’'s provislons
David SulllVah, publ isher of the Sport and Sunday Sport,. was prevented from
increasing hls holding In the Bristol Evening Post In June 1990. Desplte
recent moves to view the merger regulations solely 'In competitfon terms the
"public Interest® was resurrected, largely, 1t was. felt In certaln
qﬁarters, to block an operator whose fanciful and "soft porn® papers had
found disfavour with the establ [shment (220)

(@) -Guarantees of plurallém within the structure of the broadcaster and In

programming content

In. the Broadcasting Act 1990 there are no specific restrictlons concerning
the structure of the broadcaster. The Act marks something of a sea change
‘In British broadcastling, deslgned to Introduce a "llighter touch® form of
regulation, more sulted to the competitive environment. Thus gone lIs the

£y

famillar requirement to provide a public service to disseminate

“Information, education and entertalnment® and to secure a *wide showing™
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for "pfogramﬁes of merit*(221) .7 |n thelr place the ITC 1s to “ensure falr
and effeétlve'éompetltlon“ In the provlsloh of.llcensed_servlces and In
‘services connected with them. It mdét also ensure the bfovls!on of services
whlch,'taken as a whole, are "of high quallity and offer a wide range of
prbgrammes calcula}ed to appeal to a varlety of tastes and

lnterests"(ZZZ).

The RA Is subject to obllgat]ons sim!lar to those Imposed on the ITC. Thus,
it Is to énéure diversity of national and local radlo services, faci!ltate
the provision of h]gh quality programmes and -offer a wlide range' of
programmes calculated to appeal fo a varléty of tastes and Interests, as
well'as ensuring falr and effective competition In the provision of such

services(223)

What Is most marked Is not, perhaps, the stated objectryes to be attalned,
for a clear contlinulty.with the past exlists, but In the way In which such
objectives are to be fostered and enforced. Under the Broadcasting Act 1881 .
the IBA laboured under an obllgatlon to ensure its contractors complied
with Its codes and the statutory requirements. It had wide powers to review
prbgrdmme'schedules, suggest modiflcations and even deletlions(224) - [ts
powers were essentlally pro- rather than reactlve. In contrast, although
the ITC Is to oversee compliance wlith the general I lcence requirements
(covering such matters as taste, decency, the prevention of disorder and
ﬁlth heavy emphasls on accuracy and Impartiality), the Commlsslon Is

required merely to "do all that It can" In this respect and has no power to

(221) - Broadcasting Act 1981, section 2.
(222) Broadcasting Act 1990, sectlon 2(2).
(223) BroadcastIng Act 1990, sectlion 85(2).
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review schedules In advance. The breach of the terms contalned in a I lcence
granted to a Channel 3 or Channe!l 5 operator may, however, lead to the
Imposition "of a fine, a reductlon In the |lcence period or ultimate

withdrawal of the Ilcence,-after an Initial warning notice(225),

.There Is also 'a marked difference In the procedure under whlch Chaﬁnel 3

Ilcences are awarded. Once the applicant has met a baslc "qual ity
threshold" the.lTC Is. to award a llcence to the highest bldder unless
exceptlonal clircumstances Lpdlcate that the quallty of the service proposed
by a "low bldder"‘substantlally exceeds that of the "higher bldder". The
Inftial quality threshold Is now consliderably higher than many had
expected, however, wlth appllcants required to show a commltment. to
allocate sufficlent time for high quallty hews and current affairs
programmes, for high quallty programmes generally, for reglonat, religltous
and chlldrens’ programmes, together with a “proper proportion® of EC
programmes(226) . A total 25% of time allocated for qual Ifying programmes
Is to be set aside for Independent productions(227)_ Applicants may be
held .to comply with thelr proposals In these matters by |lcence condltldns
imposed by the 1Tc(228) and enforced by threat of flne -or ultimate
withdrawal of the licence. In relation to licensed radlo services the RA Is
to secure, inter a!la;,that programmes do not offend good taste or decency
and that news programmes are presented with "due accuracy and
impartiality*(229)

(225) These- enforcement provislons are extended to domestic sate!lllte
services, non-domestlc satellite services (wlth an amendment over
the amount of the fine which can be Imposed) and to local dellvery
lfcences. Simllar provislons apply to the radlo sector. ’

(226) Broadcasting Act 1980, sectlon 16.

(227) Broadcasting Act 1990, sectlon 18(2)(h).

(228)  Broadcasting Act 1980, sectlon 33.
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(H) Disclosurs and conceéntration

"The Broadcasting Act 1990 contains prov{sloné designed to ensure that

acquisitions of‘ln{erest are disclosed and to prevent circumvention of the
festrlctions. The ITC may thus Impose licence condltlons requlring
licensees to gfve a&&ance notfce of planned changes in shareholdings or the
membership of boards of directors.(230) |t can withdraw a [lcence whére
the structure of the broadcaster Is altered substantially.(231) Similar

provisions apply also In respect of the Radlo Authority(232), To safeguard
against circumvention of the restrictlons on concentration, the rules to
which the licensee Is subject largely apply also to his dependents or

persons who may influence him, such as his assoclates and members of his
family.(233)

In contrast to the situation In other countrles, héwever, there Is no
blanket prohibition In.the UK on transferring llicsncés: a licence may be
transferrgd to another company where that company also meets the minimum
standards concerning pluralism lald down by law. The .ITC or the Radio
Authority may withdraw the llcence only where this Is not the case. One of
the speclal features of the new system Is thus that licences may be sold on

to the highest blidder once he has passed a plurallsm check.

(230) Broadcasting Act 1990, sectlon 5(2)(d).
(231) . Broadcasting Act 1990; section 5(2) and (5).
(232) Broadcasting Act 1990, ssctlion 88(2)(d) and (5).
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