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IntroductoryIntroductory RemarksRemarks

Presentation of the Presentation of the NoticeNotice from the Commission on the from the Commission on the 
applicationapplication of the of the competitioncompetition rulesrules to the postal to the postal 
sectorsector and on the and on the assessmentassessment of of certaincertain State State 
measuresmeasures relatingrelating to post services (OJ [1998] Cto post services (OJ [1998] C--039, 039, 
pppp. 2. 2--18) 18) –– ””the Postal the Postal NoticeNotice””
AnyAny viewsviews expressedexpressed are are thosethose of the speaker and of the speaker and maymay
not be not be interpretedinterpreted as the as the officialofficial view of the view of the 
CommissionCommission
DG MARKT is DG MARKT is responsibleresponsible for for enforcementenforcement of the of the 
Postal Postal DirectiveDirective
DG COMP is DG COMP is responsiberesponsibe for EU for EU competitioncompetition rulesrules
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SpeechSpeech OverviewOverview

1.1. RegulatoryRegulatory environmentenvironment of of IncumbentIncumbent Postal Postal 
Operators (Operators (””IPOsIPOs””) in the EU) in the EU

2.2. An An outlineoutline of The Postal of The Postal NoticeNotice
3.3. Commission Commission enforcementenforcement of EU of EU competitioncompetition

rulesrules in postal marketsin postal markets
4.4. Q & AQ & A
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RegulatoryRegulatory Environment (1.)Environment (1.)

IPOsIPOs of the EU face a of the EU face a complexcomplex regulatoryregulatory
environmentenvironment combinedcombined with rapid with rapid marketmarket--
drivendriven changeschanges
SeveralSeveral regulatoryregulatory regimesregimes whichwhich maymay lack in lack in 
coherencecoherence and and sometimessometimes contradictcontradict eacheach
otherother
ResultResult: Legal : Legal uncertaintyuncertainty whichwhich maymay havehave to to 
be be solvedsolved by regulators and by regulators and courtscourts
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RegulatoryRegulatory Environment (2.)Environment (2.)

National National RegulationRegulation
-- VariesVaries betweenbetween MS (MS (e.ge.g. USO, . USO, QQ--ofof--SS
requirementsrequirements, , monopolymonopoly sizesize, , priceprice regulationregulation, , 
licencinglicencing and and fundingfunding regimesregimes))
National National RegulatoryRegulatory AuthoritiesAuthorities
-- VaryVary betweenbetween MS (MS (e.ge.g. . degreedegree of of 
independenceindependence, , staffingstaffing, , financingfinancing))
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RegulatoryRegulatory Environment (3.)Environment (3.)

PoliticalPolitical commitmentcommitment to to changechange
-- VariesVaries betweenbetween MS (MS (e.ge.g. transformation from . transformation from 
””public administrationspublic administrations”” to to companiescompanies
operating under private operating under private companycompany lawlaw, , 
willingnesswillingness make make necessarynecessary capital capital 
investmentsinvestments and and addressaddress labour labour concernsconcerns))
ConflictsConflicts of of interestinterest: MS : MS controlcontrol IPOsIPOs and and 
shouldshould promotepromote competitioncompetition, , IPOsIPOs controlcontrol
facilitiesfacilities that that shouldshould be controlled by NRA   be controlled by NRA   
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RegulatoryRegulatory Environment (4.)Environment (4.)

IPOsIPOs of the EU must of the EU must complycomply with:with:

National National sectorsector--specificspecific legislationlegislation ((ifif compatiblecompatible with with 
EU EU lawlaw) and national ) and national competitioncompetition rulesrules
The Postal The Postal DirectiveDirective
EU EU competitioncompetition rulesrules -- in in particularparticular ArticleArticle 82 (all EU 82 (all EU 
IPOsIPOs havehave dominant positions) dominant positions) –– The Postal The Postal NoticeNotice
The The UPUUPU--conventionconvention –– ifif compatiblecompatible with EU with EU lawlaw
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RegulatoryRegulatory Environment (5.)Environment (5.)

EC EC TreatyTreaty takestakes precedenceprecedence over the over the UPUUPU--
ConventionConvention (cf. Joint (cf. Joint declarationdeclaration of EU MS at of EU MS at 
the UPU Congress)the UPU Congress)
The The UPUUPU--conventionconvention is is builtbuilt on the on the notionnotion that  that  
mailmail is is exchangedexchanged betweenbetween public public 
administrations (administrations (oneone in in eacheach country) and country) and 
doesdoes not not taketake intointo accountaccount that that IPOsIPOs competecompete
(i.) with (i.) with eacheach otherother and (ii.) with private and (ii.) with private 
operatorsoperators
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RegulatoryRegulatory Environment (6.)Environment (6.)

EU COMPETITION RULESEU COMPETITION RULES
””AntiAnti--trusttrust””::
-- ArticleArticle 81 (81 (antianti--competitivecompetitive agreementsagreements))
-- ArticleArticle 82 (82 (abuseabuse of dominant positions)of dominant positions)
-- ArticleArticle 86 (86 (statestate measuresmeasures contrarycontrary to to competitioncompetition rulesrules, , 
appliedapplied in in conjunctionconjunction with with ArticleArticle 82)82)
State State aidaid: : ArticlesArticles 8787--89 (89 (statestate aidaid whichwhich distorts distorts 
competitioncompetition ))
Mergers: Mergers: MergerMerger RegulationRegulation
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The Postal The Postal NoticeNotice (1.)(1.)

OBJECTIVESOBJECTIVES
ComplementComplement ””otherother harmonisationharmonisation measuresmeasures””
ProvideProvide market market certaintycertainty and and createcreate
transparencytransparency
ClarifyClarify howhow the Commission the Commission intendsintends to to applyapply
the the competitioncompetition rulesrules in the postal in the postal sectorsector
ProvideProvide a set of a set of guidelinesguidelines to to avoidavoid
infringementsinfringements of the EC of the EC TreatyTreaty
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Postal Postal NoticeNotice (2.)(2.)

Relevant marketsRelevant markets
GeographicalGeographical marketsmarkets: national : national duedue to postal to postal 
monopoliesmonopolies, , e.ge.g. . domesticdomestic mailmail, , deliverydelivery of of 
incomingincoming XX--borderborder mailmail
ProductProduct marketsmarkets: different parts of the postal : different parts of the postal 
””conveyanceconveyance chainchain”” ((clearanceclearance, , sortingsorting, , 
transport, transport, deliverydelivery), different ), different typestypes of of mailmail ((e.ge.g. . 
letter letter mailmail, , directdirect mailmail, , XX--borderborder mailmail, express , express 
mailmail, , documentdocument exchangeexchange, , ””new servicesnew services””)  )  
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Postal Postal NoticeNotice (3.)(3.)

DOMINANT POSITIONDOMINANT POSITION
Dominant postal operators Dominant postal operators maymay not:not:
-- restrictrestrict the provision of the provision of nonnon--monopolymonopoly servicesservices
-- unjustifiablyunjustifiably refuserefuse to to supplysupply
-- discriminatediscriminate ((e.ge.g. access . access conditionsconditions))
Dominant postal operators Dominant postal operators ””havehave a special a special 
responsibilityresponsibility not to not to diminishdiminish furtherfurther the the degreedegree of of 
competitioncompetition remainingremaining in the marketin the market””
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Postal Postal NoticeNotice (4.)(4.)

CROSSCROSS--SUBSIDISATIONSUBSIDISATION
Normal Normal behaviourbehaviour in in ””normalnormal”” marketsmarkets
MayMay be be distortivedistortive in in monopolymonopoly sectorssectors::
-- XX--subsidies subsidies betweenbetween competitivecompetitive markets OKmarkets OK
-- XX--subsidies from subsidies from monopolymonopoly market to market to monopolymonopoly
market OK and market OK and sometimessometimes necessarynecessary ((e.ge.g. uniform . uniform 
tariff)tariff)
-- XX--subsidies from subsidies from competitivecompetitive market to market to monopolymonopoly
market OKmarket OK
-- XX-- subsidies from subsidies from monopolymonopoly to to nonnon--monopolymonopoly market market 
NOT OK NOT OK –– Distorts Distorts competitioncompetition! ! 
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Postal Postal NoticeNotice (5.)(5.)

SPECIAL OR EXCLUSIVE RIGHTS (art 86)SPECIAL OR EXCLUSIVE RIGHTS (art 86)
As As regardsregards undertakingsundertakings with special or with special or 
exclusiveexclusive rights, MS rights, MS maymay not not enactenact or or maintainmaintain
in force in force anyany measuresmeasures contrarycontrary to the EC to the EC 
TreatyTreaty
IPOsIPOs are are subjectsubject to the to the competitioncompetition rulesrules (art (art 
81 & 82)81 & 82)
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Postal Postal NoticeNotice (6.)(6.)

FREEDOM TO PROVIDE SERVICES (art 49)FREEDOM TO PROVIDE SERVICES (art 49)
Postal Postal monopoliesmonopolies obviouslyobviously restrictrestrict this this 
freedomfreedom
FurtherFurther restrictionsrestrictions to to interpretedinterpreted strictlystrictly
JustifiedJustified: : e.ge.g. data . data protectionprotection, , correspondencecorrespondence
confidentialityconfidentiality, security of the , security of the networknetwork
Not Not justifiedjustified: : consumerconsumer protectionprotection
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Postal Postal NoticeNotice (7.)(7.)

MEASURES ADOPTED BY MSMEASURES ADOPTED BY MS
MS must monitor access MS must monitor access conditionsconditions and the and the 
excerciseexcercise of special and of special and exclusiveexclusive rightsrights
EssentialEssential with an independent regulator with an independent regulator 
The IPO must not be The IPO must not be allowedallowed to monitor to monitor itselfitself!!
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Postal Postal NoticeNotice (8.)(8.)

STATE AIDSTATE AID
The The statestate aidaid rulesrules (art 87 & 88) (art 87 & 88) applyapply to postal to postal 
servicesservices
State State aidaid whichwhich distorts distorts competitioncompetition and and 
affectsaffects trade trade betweenbetween MS is MS is prohibitedprohibited
MS must MS must notifynotify to the Commission all plans to to the Commission all plans to 
grant grant statestate aidaid
Financial relations Financial relations betweenbetween the MS and the IPO the MS and the IPO 
must be transparent  must be transparent  
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Postal Postal NoticeNotice (9.)(9.)

SERVICES OF GENERAL ECONOMIC INTERESTSERVICES OF GENERAL ECONOMIC INTEREST
Art 86(2): Art 86(2): UndertakingsUndertakings whichwhich performperform
services of general services of general economiceconomic interestinterest (SGEI) (SGEI) 
are are subjectsubject to the to the competitioncompetition rulesrules in so far as in so far as 
theirtheir applicationapplication doesdoes not not obstructobstruct the the 
performance of the performance of the particularparticular tasks tasks assignedassigned
to to themthem
WhenWhen applyingapplying the the competitioncompetition rulesrules, the , the 
Commission Commission willwill assessassess whetherwhether the the scopescope of of 
the the monopolymonopoly is is justifiedjustified under art 86(2)under art 86(2)
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Postal Postal NoticeNotice (10.)(10.)

SERVICES OF GENERAL ECONOMIC INTERESTSERVICES OF GENERAL ECONOMIC INTEREST
IfIf the the scopescope of the of the monopolymonopoly compliescomplies with the with the 
Postal Postal DirectiveDirective, the , the exclusiveexclusive right right willwill be be 
prima prima faciefacie justifiedjustified under art 86(2)under art 86(2)
ExceptExcept for for thosethose services services whichwhich the Postal the Postal 
DirectiveDirective allowallow to be to be reservedreserved, MS , MS shouldshould
withdrawwithdraw all special or all special or exclusiveexclusive rights and rights and 
guaranteeguarantee the right of all operators to the right of all operators to supplysupply
thesethese services  services  
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Postal Postal NoticeNotice (11.)(11.)

SERVICES OF GENERAL ECONOMIC INTEREST SERVICES OF GENERAL ECONOMIC INTEREST 
The The scopescope of of anyany special or special or exclusiveexclusive rights must be rights must be 
proportionateproportionate to the general to the general economiceconomic interestinterest
pursuedpursued by by thesethese rightsrights
Independent regulator Independent regulator shouldshould monitor the performance monitor the performance 
of public service tasks (of public service tasks (publishedpublished service service targetstargets and and 
performance performance levelslevels))
CostCost accountingaccounting shouldshould be transparent to be transparent to enableenable
detectiondetection of of priceprice or service or service discriminationdiscrimination (in (in 
particularparticular separation of separation of monopolymonopoly and and competitivecompetitive
services) and services) and shouldshould be be independentlyindependently auditedaudited
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Postal Postal NoticeNotice (12.)(12.)

SERVICES OF GENERAL ECONOMIC INTERESTSERVICES OF GENERAL ECONOMIC INTEREST
IPOsIPOs must grant must grant nonnon--discriminatorydiscriminatory access to access to 
customerscustomers and and intermediariesintermediaries in in accordanceaccordance
with the with the needsneeds of of usersusers. Access . Access conditionsconditions
shouldshould be transparent (be transparent (publishedpublished) ) 
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Postal Postal NoticeNotice (13.)(13.)

REVIEWREVIEW
NoticeNotice: : ””PossiblyPossibly in the in the yearyear 20002000””, the , the 
Commission Commission shouldshould evaluateevaluate whetherwhether
modificationsmodifications to the to the NoticeNotice are are requiredrequired
A A reviewreview of the Postal of the Postal NoticeNotice is is scheduledscheduled for for 
2006 in tandem with the Commission 2006 in tandem with the Commission proposalproposal
for a new Postal for a new Postal DirectiveDirective
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AntiAnti--trust trust enforcementenforcement (1.)(1.)

Over the last 6 years, the Commission has Over the last 6 years, the Commission has 
primarily dealt with 4 primarily dealt with 4 ““problem areasproblem areas””::
(1)(1) Monopoly extensionMonopoly extension

(2) Insufficient national regulation(2) Insufficient national regulation
(3) Predatory pricing, X(3) Predatory pricing, X--subsidies, tyingsubsidies, tying
(4) Disturbance of cross(4) Disturbance of cross--border mail traffic border mail traffic 
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AntiAnti--trust trust enforcementenforcement (2.)(2.)

Commission Decisions:Commission Decisions:
1.) The Hybrid Mail Case 1.) The Hybrid Mail Case -- 21/12/200021/12/2000
2.) The Deutsche Post I Case 2.) The Deutsche Post I Case -- 20/3/200120/3/2001
3.) The Deutsche Post II Case 3.) The Deutsche Post II Case -- 25/7/200125/7/2001
4.) The SNELPD Case 4.) The SNELPD Case -- 23/10/200123/10/2001
5.) The Hays Case 5.) The Hays Case -- 5/12/20015/12/2001
6.)  REIMS II re6.)  REIMS II re--exemption exemption –– 23/10/200323/10/2003
7.)  The 7.)  The BdKEPBdKEP Case Case –– 20/10/200420/10/2004
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AntiAnti--trust trust enforcementenforcement (3.)(3.)

The Commission has taken and will take a The Commission has taken and will take a 
tough stance against postal operators and MS tough stance against postal operators and MS 
that infringe EU competition rules that infringe EU competition rules -- e.g. by e.g. by 
extending postal monopolies, using crossextending postal monopolies, using cross--
subsidies to finance predatory pricing and by subsidies to finance predatory pricing and by 
hindering international mail traffic.hindering international mail traffic.
Its Its ““postal trackpostal track--recordrecord”” highlights the highlights the 
CommissionCommission’’s commitment to safeguard and s commitment to safeguard and 
promote competition in EU postal marketspromote competition in EU postal markets


