4- FREE MOVEMENT OF CAPITAL

The Law on Direct Foreign Investment was published in the Official Gazette No.25141 dated 17 June 2003 and entered into force. 

I- LIST OF PRIORITIES

PRIORITY 4.1 Removing all restrictions affecting foreign investments (originating from EU) in all economic sectors in Turkey

PRIORITY 4.2 Removing all restrictions affecting  the acquisition of real estate in Turkey by EU citizens and legal persons

II- MEASURES FOR HARMONISATION WITH THE EU LEGISLATION AND IMPLEMENTATION 

PRIORITY 4.1 Removing all restrictions affecting foreign investments (originating from the EU) in all economic sectors in Turkey

1- Priority Description

Although the alignment of Turkish legislation with the acquis in the field of foreign investments is well advanced, some restrictions still remain. An authorisation system is in place and the minimum capital requirement (per real or legal person) is USD 50,000. There is no limitation in the participation of foreign capital, except in some strategic sectors like civil aviation, maritime transportation,  port undertakings, and  radio and television. 

The new Law on Direct Foreign Investment, abolishing all restrictions deriving from foreign investment legislation (the authorisation procedure and the minimum capital requirement) entered into force with its publication in the Official Gazette No. 25141 on 17 June 2003. The new law will liberalise all restrictions on foreign investments, without prejudice to other laws governing sectors.

Some exceptions are recognised with respect to sectoral restrictions.  Articles 27 and 29 of the Tourism Incentive Law No. 2634 and the Yacht Tourism Regulation contain exceptions to the Law No.815 on Maritime Transportation, Cabotage and Harbouring and Performing Crafts and Trade in Turkish Territorial Waters (Law on Cabotage), for private and commercial yachts with a foreign flag, where they are used for excursion, sports and amusement. In the same way, articles 3 and 27 of the Tourism Incentive Law No.2634 and article 21 of  the Yacht Tourism Regulation allow enterprises established abroad to work in the tourism service sector.

The Law on the Establishment of Radio and Television Enterprises and Their Broadcasts No. 3984, which regulates the radio and television broadcast sector, contains restrictions concerning foreign capital. Law No.3984 was amended by Law No.4756 published in the Official Gazette No. 24761 dated 21 May 2002 and  Law No.4771 published in the Official Gazette No. 24841 dated 9 August 2002 for  harmonisation with the EU Acquis.  In this context, paragraph (h) of the article 29 “Establishment and Ownership Ratio” which determines the foreign capital ownership in radio and television enterprises was amended to  “The share of foreign capital in one private radio or television enterprise may not exceed 25 percent of the capital paid up”. Previously,  this ratio was limited to  20%.

Acquisition and selling of securities by non-residents is unrestricted according to article 15 of the Decree No.32 Regarding the Protection of the Value of the Turkish Currency. 

The removal of obstacles to the admission of foreign securities to the Turkish capital markets and direct investments of foreign financial service providers will facilitate the integration of the Turkish financial sector to the EU.

Upon EU membership Turkish Legislation will be harmonised with  Directive 97/5/EC of the European Parliament and of the Council of 27 January 1997 on cross-border credit transfers. 

2- Schedule of Necessary Legislative Changes

Table 4.1.1

	No
	Title and Number of  EU legislation
	Name of the Corresponding Turkish Draft Legislation
	Responsible Institution
	Proposed Date of the Approval of the Board / Minister / Council of Ministers
	Proposed Date of 

1- Adoption by the Parliament

2-  Entry into Force

	1
	Council Directive 88/361/EEC of 24 June 1988 for the implementation of Article 67 of the Treaty
	Decree Law Regarding Stock Exchanges No 91 
	Capital Markets Board
	September 2005
	December 2005

	
	
	Implementing Regulation on Principles Regarding Establishment and Operation of Stock Exchanges No 84/8581
	Capital Markets Board
	September 2005
	December 2005

	
	
	Implementing Regulation on Istanbul Stock Exchange Listing
	Capital Markets Board
	September 2005
	December 2005

	
	
	Communiqué on Principles Regarding the Registration with the Board and the Sale of Foreign Capital Market Instruments Series: III No: 20 
	Capital Markets Board
	December 2005
	December 2005

	
	
	Communiqué on Principles Regarding Registration with the Board and Sales of Foreign Mutual Fund Shares Series VII No 14
	Capital Markets Board
	December 2005
	December 2005

	
	
	Communiqué Regarding the Principles on Intermediary Activities and Intermediary Institutions Series V No 46
	Capital Markets Board
	December 2005
	December 2005


Table 4.1.1 (Continued)

	No
	Title and Number of  EU legislation
	Name of the Corresponding Turkish Draft Legislation
	Responsible Institution
	Proposed Date of the Approval of the Board / Minister / Council of Ministers
	Proposed Date of 

1- Adoption by the Parliament

2-  Entry into Force

	
	
	The Law on the Establishment of Radio and Television Enterprises and Their Broadcasts No. 3984
	Radio and Television Supreme Council
	
	Will be determined during the negotiation process.

	
	
	Law on Turkish Civil Aviation No. 2920
	Ministry of Transport
	
	Will be determined during the negotiation process.

	
	
	Law on Cabotage No. 815
	Undersecretariat of Maritime Affairs
	
	Will be determined during the negotiation process.

	
	
	Turkish Code of Commerce No. 6762
	Ministry of Industry and Trade
	
	Will be determined during the negotiation process.

	
	
	Law on Telegraph and Telephone No.406 
	Telecommunication Authority
	
	Will be determined during the negotiation process.

	
	
	Tourism Incentive Law No.2634 
	Ministry of Culture and Tourism
	
	Will be determined during the negotiation process.

	2
	Directive 98/26/EC of the European Parliament and of the Council of 19 May 1998 on settlement finality in payment and securities settlement systems
	Istanbul Stock Exchange Settlement And Custody Institutions Regulation
	Capital Markets Board
	September 2005
	December 2005


3- Schedule of Necessary Institutional Changes

Table 4.1.2

	No
	Necessary Institutional Changes
	Period of Implementation

	1
	Training of experts and  obtaining  consultancy for harmonisation  with the EU acquis. 
	2003-2006


4- Financing Requirements and Sources of  Financing
Table 4.1.3

















(Euro)

	Requirements – (CMB)
	Year
	National Budget
	EU Resources
	Other Resources
	Total

	I-Investment
	
	
	
	
	

	II- Harmonisation with EU legislation and Implementation
	
	
	
	
	

	Personnel
	
	
	
	
	

	Education
	2003-2006
	
	80,000
	-
	80,000

	Consultancy
	2003-2006
	
	500,000
	
	500,000

	Translation
	
	
	
	
	

	Other
	
	
	
	
	

	Total
	
	
	 580,000
	
	 580,000


PRIORITY 4.2 Removing all restrictions affecting the acquisition of real estate in Turkey by EU citizens and legal persons

1- Priority Description

Real estate acquisition by foreign natural persons in Turkey is regulated by article 35 of the Land Registry Law No. 2644 in accordance with the principle of reciprocity and legal restrictions. 

The restrictive legal provisions are the following: article 36 of the Land Registry Law, article 87 of the Village Law No.442 and articles 9/b and 28 of Military Forbidden Zones and Security Areas Law No.2565 and articles 9/2 and 27 of the Military Forbidden Zones and Security Areas Regulation.
According to article 36 of the Land Registry Law No.2644, the foreign natural person can acquire detached farms that are outside of a village and real estate more than 30 hectares outside of a village only with the government’s authorisation. Legal inheritance is outside of this provision. Acquiring more than 30 hectares of real estate or a farm by means of testament or testamentary heir is also subject to the authorisation of the government. If the authorisation is not given, the farm and the exceeding parts are converted to value by means of liquidation.
In accordance with article 87 of the Village Law No.442, the real estate acquisition of both foreign natural and legal persons in villages is prohibited. 

According to articles 9/b and 28 of the Military Forbidden Zones and Safety Areas Law No. 2565 and the articles of 9/2 and 27 of the Military Forbidden Zones and Safety Areas Regulation, foreigners cannot acquire any real estate in military forbidden zones, security areas, and strategic areas. This restriction is valid for all acquisitions.

According to the foreign capital legislation, there is no restriction in acquiring real estate for foreign capital companies which are established in Turkey.

With the Law No. 4916 Amending Various Laws prepared by the Ministry of Finance and adopted by the TGNA on 3 July 2003, article 35 of the Land Registry Law is amended. According to this amendment, the reciprocity principle for natural persons is conserved. The same reciprocity principle for natural persons will apply to the acquisition of land by non-resident firms, regarding  which there were no provisions in the foreign capital legislation. 

According to the Law No. 4916, in compliance with the  reciprocity principle and  legal restrictions,  foreign natural persons and foreign firms will be able to acquire real estate in the territory of the Republic of Turkey. In the application of the reciprocity principle, it is essential that foreign states extend the same rights to Turkish citizens or firms as are extended to their own citizens and firms. 

Article 35 of the Law No. 4916 abrogates article 87 of the Village Law No.442. Also, as article 18 of the Law No.4916, which re-regulates article 35 of Land Registry Law No.2644 covers provisions of the article 36 of the Land Registry Law No.2644, article 36 is also abrogated.

According to the Law No. 4916, foreign natural persons and foreign trading companies registered in their own countries will have the right to buy and sell real estate of up to 30 hectars in Turkey. If foreign persons and trading companies want to buy real estate over 30 hectars, they have to obtain the authorisation of the Council of Ministers. The Council of Ministers is authorised to specify the areas in which foreign natural persons and foreign trading companies are not allowed to buy, on the grounds of public interest and security. Accordingly, EU citizens and trading companies will be able to buy real estate in Turkey, on a reciprocal basis and in compliance with the legal restrictions.

According to the article 8/e of the Tourism Incentive Law, acquisition of real estate in tourism areas and centres, could be excluded from the restrictions existing in the Village Law No.442 and the Land Registry Law No.2644 on acquisition of real estate by foreign nationals, by the decision of Council of Ministers. 

2- Schedule of Necessary Legislative Changes
Table 4.2.1

	No
	Title and Number of EU legislation
	Name of the Corresponding Turkish Draft Legislation
	Responsible Institution
	Proposed Date of the Approval of the Minister / Council of Ministers
	Proposed Date of 

1- Adoption by the Parliament

2- Entry into Force

	1
	Council Directive 88/361/EEC of 24 June 1988 for the implementation of Article 67 of the Treaty
	 Law Amending Various Laws
	Ministry of Finance
	Adopted by the TGNA on 3.7.2003
	July 2003

	
	
	Military Forbidden Zones and Security Areas Law No, 2565
	Ministry of National Defence
	
	Will be determined during the negotiation process


3- Schedule of Necessary Institutional Changes

Institutional changes are  not foreseen for this priority,

4- Financing Requirements and Sources of  Financing

Financing requirements are not foreseen for this priority.
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